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PREFACE. 



It ia unneoefl^aiy to prove by u^ment the utility of a 
popular and practical work on the Law of Willa^ and of 
Executora and Administrators. Probably no legal docu- 
ments are so often drawn up without legal assistance as 
are wills* And while it is certain that upon none do 
more important interests depend^ it is a matter of con* 
stant experience that the intentions of a testator^ and 
the just hopes of his family and friends^ are frequently 
defeated in consequence of the unlearned advisers to 
whom he has recourse with respect to the proper mode 
of expressing his wishes in regard to the disposition 
of his property^ or to the legal manner of executing the 
testamentary document which is to give effect to them. 
On the other hand^ there can be no doubt that much 
useless and expensive litigation^ and many distressing 
family dissensions^ originate in fancied claims^ which a 
little practical knowledge would show to be unfounded ; 
or that, from the same cause, many persons fail to 
obtain that to which they are justly entitled. It is 
the object of the First Part of this little treatise to ex- 
plain as clearly, and at the same time as accurately, as 
may be, the law with respect to the execution of wills, 
to the powers of testators, and to the framing, effect, and 
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construction of testamentary instruments. The Second 
Part is devoted to the Law of Executors and Adminis- 
trators. There are few duties of a more important 
character than those which devolve upon such persons. 
We are all liable to be called upon, at some time or 
other, to act in this capacity. Where considerable 
property is involved, the*assistance and guidance of com- 
petent professional advice is, or at any rate ought to 
be, obtained. But hundreds — we might say thousands — 
of small estates will not bear the expense thus en- 
tailed. The executor or administrator is then compelled 
to act alone. In doing so, he incurs very serious 
risks; We propose to assist him, by pointing out the 
principal practical rules by which his conduct should be 
guided; and the proper mode of avoiding the per- 
sonal liabilities which illegal acts on his part may 
entail. Under the recent Probate Act, probate of wills 
may be taken out without the intervention of a profes- 
sional man. It may be desirable to do so where the 
property is small, and we have therefore described with 
some minuteness the mode of proving a will under the 
new law. In the Appendix will be found an ample 
collection of forms of wills ; together with copies of 
the documents necessary to be executed in proving a 
will, or taking out letters of administration. 

9, Inner Temple Lane, 
September^ 1858. 
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PAET I.— WILLS. 



CHAPTER I. 

OENBBAL REMARKS. — HOW TO EXECUTE A WILL. 

It is impossible to estimate too highly the importance 
which attaches to the making of a will. A person who 
dies without one may^ although possessed of con- 
siderable property^ leave in a condition of penury 
those who have the greatest claims upon his bounty ; 
or may^ at any rate, be the cause of great injustice^ 
by leaving the ordinary rules of law^ which regulate 
the distribution of an intestate's ^ estate^ to operate 
without reference to the peculiar circumstances of 
the case --^ to the wealth which may be enjoyed at 
the time of his death by some amongst his children, 

* An intestate is a person who dies without leaving a will. 
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or to the greater or smaller degree in which he may 
have assisted others during his lifetime. It may there- 
fore be asserted, that every man who has anything to 
leave, and does not provide for its distribution by a 
properly-executed will, commits a grave moral offence : 
and it is our object, in the following pages, to furnish 
such information with regard to the method of pre- 
paring and executing a will, and to the manner in 
which it will operate when prepared, as will enable 
anyone to make a satisfactory disposition of his own 
property, and in most cases to form an intelligent 
opinion with respect to any instrument by which his 
interests may be affected. We have yet another object. 
It may happen to any of us to be called upon to 
undertake the duties of an executor or administrator. 
Both those offices entail responsibilities of a very serious 
character. No doubt, where there is a considerable 
amount of property involved, it is desirable that the 
executor or administrator should act constantly under 
legal advice; but there are a vast number of small 
properties which would be entirely absorbed if this 
system of management were resorted to. The executor 
or administrator must then, except in cases of great 
diflSculty, act upon his own views ; and it is therefore 
a matter of importance that he should correctly under- 
stand the main principles of law which apply to his 
position, and the chief practical rules by which it is 
necessary that his conduct should be guided. These 
we hope to present to our readers in as simple and un- 
technical a form as possible. 
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In the quaint language of one of our old legal 
writers^ a will ia described as '^thc just sentence of 
our will^ touching what we would have done after our 
death/' Or^ if we prefer a more modem definition^ 
it is '^an instrument by which a person makes a dis- 
position of his property to take effect after his death/' 
The latter words of the sentence designate the fact 
which distinguishes a will from any other instrument. 
It has no sort of operation until the testator dies. 
It does not bind him in any way during his life. He 
may make as many wills as he likes in succession^ and 
each will only remain valid so long as he allows it to 
continue so. He may revoke or cancel it at any 
moment he pleases ; nor will the fact of his having 
'^ made his will " give any person any claim against 
him^ or any hold upon his property. 

No wills (except those of soldiers or sailors^ of 
which we shall speak separately) are valid unless they 
are in writing; and a will is of course always written 
cither on paper or parchment^ although^ in point of 
law, it might be written upon almost anything else. 
But it is almost unnecessary to say that a departure 
from the usual practice would be an act of great folly, 
and one likely to lead to great inconvenience. In like 
manner, although a will written in pencil would be 
perfectly valid, no one would use anything but ink, 
if there were any to be had at the time the will was 
made, or it was possible to wait until a supply could be 
procured. The will may be in any language — ^English, 
foreign, ancient or modem ; and in its terms it is not 
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required to follow any technical forms. It is sufficient 
if it clearly discloses the intention of the testator with 
reference to the disposition of his property after his 
death. But it must be made plain that the disposition 
is not to take effect before that event ; for if words are 
used importing an actual present or gift to persons 
named, the instrument will not have the force of a 
will, although It may be executed with all the forms 
appropriate to such an instrument: and although li 
man^s wishes and requests with respect to the distribu- 
tion of his property after his decease have been held 
to be absolutely binding on his executors, it is far 
better and safer to use terms of direct and imperative 
command. A will ihay be, and indeed generally is, 
written on several sheets of paper. Now it is not ab- 
solutely necessary that each sheet should be signed by 
the testator, or that they should be collected together 
when he executes the will in presence of witnesses. 
It is sufficient if the whole of the sheets were in the 
same room at the time the will was executed. But in 
that case parties interested might improperly inter- 
polate one or more sheets, or, contending that others 
had done so, might burthen the estate with the ex- 
penses of a protracted litigation. Every testator whose 
will is written on more than one sheet should there- 
fore sign and number each page, should mention at 
the end of the will of how many sheets it is composed, 
and should have the sheets carefully fastened toge- 
ther at the time of its execution. By following that 
course, it is clear that it would be almost impossible 
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to tamper with a will in the manner to which we have 
referred. 

The most important and difficult point connected 
with the making of a will is its execution. That 
must be done according to the directions contained in 
the Wills Act, * and in another statute f subsequently 
passed. These require that every will shall be in 
writing, and shall be signed at the foot or end thereof 
by the testator, or by some other person in his presence 
and by his direction ; and that such signature shall be 
made or acknowledged by the testator in the presence 
of two or more witnesses present at the same time, 
who shall attest and subscribe the will in the presence 
of the testator, and that no form of attestation shall 
be necessary. 

To take the last point first. Although, according to 
the statute, no attestation clause is requisite, and it 
would be sufficient if the witnesses signed the will as 
witnesses (i. e. signed with the word witnesses affixed 
to their names), still it is in the highest degree de- 
sirable to have one properly prepared. For a will 
with such a clause (expressly stating that the forma- 
lities required by law have been complied with in its 
execution) can be proved J by the executor upon his 
own oath; but if there be no such clause, affidavits 
stating the facts which it should contain will have to 
be filed. The attestation clause may be in the follow- 
ing form : — 

* 1 Vict. c. 26. t 15 Vict. c. 24. 

\ With respect to }^q proof of wills, see Chap. X. 
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''Signed by the said testator as his last will and 
testament in the presence of us present at the same 
time, who at his request have hereunto signed our 
names as witnesses thereto in the presence of the said 
testator, and in the presence of each other/^ 

And should the will contain any erasures or inter- 
lineations, they should be noticed in the attestation 
clause by the following addition to the above : — 

*' The interlineations in the line of the page 
having been first inserted, and the erasures in the 
and lines in page having been first 

made/' 

It is desirable also that the testator should place 
his initials in the margin of the page opposite to each 
erasure or interlineation, and should call the attention 
of the witnesses to them. If any interlineations, not 
thus attested and referred to in the manner we have 
mentioned, appear in the will, it will be presumed, 
unless clear and satisfactory evidence to the contrary 
can be adduced, that they were made after its exe- 
cution, and they will, in that case, be invalid, unless 
attested in the much more formal and elaborate man- / 
ner required for alterations subsequent to the execution 
of a will. 

The signature of the testator must be placed to the 
will before that of the witnesses. If a contrary course 
were adopted, the instrument would not be valid. 
It must be at the end of the will ; and at one time this 
was a point of considerable importance, as it was held 
that if there was more than sufficient room for another 



GENERAL REMARKS. — HOW TO EXECUTE A WILL. ' 18 

signature between the end of the will and the actual 
signature, the will was void; and it was often ex- 
ceedingly difficult to say whether this was or was not 
the case. However, this difficulty is now removed by 
the latter of the two Acts we have mentioned. Every 
will, so far as regards the position of the signature of 
the testator, or of the person signing for him, is now 
deemed valid, ^' if the signature shall be so placed at, 
or after, or following, or under, or beside or opposite 
the end of the will, that it shall be apparent on the 
face of the will that the testator intended to give effect 
by such his signature to the writing signed as his 
will.'* At the same time it must be borne in mind 
that no signature will give effect to any disposition or 
direction which is inserted below or after it in point of 
place, or added to the will subsequently in point of 
time. 

The testator may either sign his name or make his 
mark ; and he has this option even although he is able 
to write. Nay, wills have even been established when 
the testator signed in an assumed name ; but it can be 
scarcely necessary to say that it is much better that 
every person who can write should sign, and that, too, 
in his own name. 

The testator need not, according to the Wills Act, 
sign the will himself. It may be signed "by some 
other person in his presence and by his direction." 
And it has been decided that the person so deputed 
to sign may do so either in his own name oi" in that 
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of the testator — stating, however, in the former case, 
that the signature is on behalf of the testator. When- 
ever the will is thus executed by another, the wit- 
nesses should be allowed to see its execution. The tes- 
tator must distinctly acknowledge the signature to Iblslyg 
been put to the will by his direction, and on his be- 
halff in the presence of both the witnesses, whq must 
b^ present together ; and an express statement of the 
mode in which it was done should be introduced 
into the attestation clause. One of the attesting 
witnesses may sign for the testator, but we should 
recommend that the hand of another party should be 
employed. 

There is one other point to be noticed in connection 
with the testator^s signature. Although it is certainly 
better that it should be affixed to the will in the 
presence of the witnesses, it is not necessary that it 
should be. It is sufficient if it is ^^acknowledged" 
by the testator to be his in the presence of both the 
witnesses j both being present at the same time. In this 
case the witnesses must see the signature. They need 
not be permitted to see any other part of the will, nor 
even to know that it is a will, the signature of which 
they are attesting; although it is certainly highly 
desirable that the latter fact should not be kept from 
them. If it were, it might render their evidence less 
clear and conclusive in case the will were disputed at 
any subsequent period. The acknowledgment of the 
testator^s signature should, if possible, be made ex- 
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pre^sly by word of mouth, but if he happen to be 
speechless from illuess or infirmity he may do it by 
signs. 

We now pome to the signatures of the witnesses, 
Aud as many wills have been invalidated by an 
informal execution on their part, we cannot too 
strongly insist upon the necessity of following most 
strictly the following directions. They must not sign 
until the testator has signed or acknowledged his 
signature, They must, as we have already said, but 
can hardly too often repeat, be both present together 
when he does so. They must both sign in the presence 
of the testator, who must be able to see them sign ; 
and it is better that he should look at them while they 
are in the act of signing. It is not indeed necessary to 
prove that the testator actually did see them sign ; but 
the will will be void if it be shown that he could not do 
so. Even if he be blind, the witnesses must affix their 
names, where, if he had had his eyesight, he could have 
seen them. Although not essential, it is better that both 
witnesses should sign in the^presence of each other ; that 
neither should leave until the whole business of signing 
and attesting the will is concluded : for by that means 
they will be able to give the most clear, precise, and 
complete evidence upon all the circumstances attend- 
ing it. 

The witnesses may sign either by writing their 
own names, or by making their marks. Or if either 
witnesses is unable to write, the other, or an indepen- 
dent person, may guide his hand so as to enable him 
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to write his name. It is, however, better that a 
witness who cannot write should employ a mark ; and 
better still to secure two witnesses who can write their 
names. Indeed this should always be done when it is 
possible. And it must be distinctly borne in mind 
that the witness must sign or affix his mark with 
his ovm handy and in the presence of the testator; 
for the provisions of the Act, which enable the latter 
to depute another person to affix his signature, or to 
give effect to his signature by acknowledgment, do not 
extend to the case of witnesses. 

It is obviously expedient in the highest degree to 
choose for witnesses persons of good character, whose 
evidence will be received with the most perfect credit in 
any subsequent proceedings. No person to whom or 
to whose wife or husband a legacy is given should 
attest a will, for although in that case the will would 
not be affected, the legatee would be deprived of the 
bequest. 

No obliteration, interlineation, or other alteration 
made in a will, after its execution, will be permitted 
to change the dispositions first made, if the original 
words of the will can be made out, — unless, indeed, 
the alteration is executed and attested by the testator 
and two witnesses as if it were a new will. But it is 
expressly enacted by the Wills Act, that ^^ the will with 
much alteration, or part thereof, shall be deemed to be 
duly executed if the signature of the testator, and the 
subscription of the witnesses, be made in the margin, 
or on some other part of the will, opposite or near to 
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such alteration, or at the foot or end of, or opposite 
to a memorandum referring to such alteration, and 
written at the end or some other part of the will.^^ If 
the words obliterated cannot be read, of course no 
eflfect can be given to them ; and in this way a legacy 
may be annulled by simple obliteration without any 
re-execution. But it is very hazardous to rely upon 
this, as persons skilled in decyphering manuscripts 
may, by employing magnifying-glasses, make out the 
words intended to be obliterated, and, if that can be 
done, eflfect will be given to them if there be no re- 
execution in the manner we have described above. 
Interlineations should be made with ink, although 
effect has been given to them when made in pencil. 
But it is most xmdesirable to attempt to modify a 
will by interlineations or obliterations. It is always 
better to do it either by a new will or by a codicil,^ 
which must be executed in exactly the same way as a 
will. When indeed the alterations are important and 
extensive, or other codicils have already been executed, 
it is better that a wholly new will should be executed, 
for great doubts often arise as to how far one codicil 
is or is not inconsistent with and therefore is or is not 
revoked and annulled by a subsequent one, how far the 
several codicils are contradictory to the will, or how far 
it is possible to carry out the directions contained in 
the whole of these documents, and as these questions 
—if a court of law is asked to settle them — will most 

* A codicil is a supplement to a will, adding to it, modify- 
ing it, or revoking it wholly or partially, 

B 
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probably give rise to continued and expensive litiga- 
tion, it is much better that every man should, as far 
as possible, embody the disposition of his property after 
his death in one single instrument. 

A will or codicil informally executed may be rendered 
valid by a later codicil duly executed, and referring 
clearly to it in such a manner as to show that it is 
intended to make such former instrument vaUd. If, 
therefore, it should be discovered that 'any previous 
testamentary instrument has been informally executed, 
and it is desired to give it validity by a subsequent 
one, care should be taken to refer to the former in the 
latter in the most clear and minute terms. A new 
will should, however, be prepared as soon as possible. 
Although by a codicil duly executed a prior will, not 
duly executed, may be confirmed and rendered valid, 
it is impossible by a duly-executed will to give effect 
to a codicil not duly executed.* 

We have now fully detailed the rules to be followed, 
and the precautions to be observed, by an Englishman 
making his vrill in England. But as, on the one hand, 
so many of our countrymen make wills while per- 
manently residing abroad; and on the other, so many 
foreigners — and for this purpose a Scotchman is a 
foreigner — make wills while permanently residing here, 
it may be desirable to mention very briefly the prin- 
ciples upon which depend the validity of instruments 
made by such persons under these circumstances. 
Now a will disposing of real property, t. e. of land or 

* Lord St. Leonatd'8 Sandi/ Booh of Property Zaw, p. 144, 
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houses^ must always be made according to the form 
required in the country where the property is situated. 
If, for instance, an Englishman, whether living here or 
in France, have an estate in France, he must dispose of 
that by a will made according to the law of France. 
If, on the other hand, a Scotchman, although he reside 
in Scotland, have landed property in England, it will 
not go to the person to whom he leaves it unless the 
will in which he disposes of it is executed in con- 
formity with the rules, and comprises the requisites 
we have already enumerated. But a different prin- 
ciple prevails with respect to the disposition of per- 
sonal property. A will dealing with that must be made 
in accordance with the law of the country where the 
person is domiciled ^ at the time of his death. Thus 
the will of a British subject domiciled in France must, 
so far as it disposes of personal property, be made and 
executed according to the law of France ; while the will 
of a Frenchman domiciled in England must, so far as 
it makes a similar disposition, be made according to 
our law. 

The will of an English subject domiciled abroad, 
and disposing of personal property, should, however, 
be made and executed according to the English law 
where there is, as in some cases, a treaty to that effect 

* A person is said to be domiciled in a foreign country when 
he takes up his residence permanently there, without any 
intention of returning to his own country. If he still retain that 
intention, however long he may reside abroad, he does not 
aequire a foreign domicile, and in that case his will must still 
be made according to the English law. 

P 2 
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between this country and the country of domicil. 
For instance, we have a treaty with Turkey to this 
effect. And as it is the law of Belgium that 
the wills of foreigners domiciled there are valid, if 
made according to the law of the country to which 
they belong, the large body of our countrymen who 
reside in that country are relieved fi*om any difficulty 
they might feel if required to execute their testa- 
mentary dispositions in accordance with the law of 
Belgium. 

WILLS OF SOLDIEES AND SEAMEN. 

The wills of soldiers "being in actual military 
service,^^ or of seamen being " at sea,^^ and dealing 
merely with personal property, stand on a peculiar foot- 
ing. These persons may not only make their wills by 
a writing neither signed, witnessed, nor attested, but 
they need not even commit their wills to writing at all. 
They may make what is called a nuncupative will, by 
announcing, by word of mouth, to one or more wit- 
nesses, what disposition of their property they wish to 
have made after their death : the testator, at the same 
time (and this is an indispensable requisite), calling 
upon such person or persons to bear witness that it is 
his will. 

The limitation with respect to seamen, that they 
must be " at sea,^^ means, that they must be on a 
voyage, and, therefore, would not shut out the verbal 
or unproved will of a sailor whose ship was lying in a 
foreign port^ or of one who might have then casually 
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gone on shore and met with an accident^ which ter- 
minated fatally. Although he might make his will 
while on land, it would still be privileged. 

The words " in actual military service/^ used with 
reference to soldiers, confine the power to make a 
nuncupative will to those who are on an expedition. It 
has been decided that the soldier cannot make such 
a will while quartered in barracks, at home, in India, 
or in the colonies. It need indeed hardly be remarked 
that it is most foolish for either soldier or sailor to 
avail himself of the power thus given to him. It is 
obvious that there cannot be a wider field for fraud 
than in declarations which persons may choose to 
make as to the verbal wills of men who are dead. 
Indeed so gross were the abuses that occurred, that 
by the Merchant Shipping Act, passed in 1854, the 
captain of any ship (in the mercantile marine), in 
which a seaman dies while on a voyage, is ordered 
forthwith to sell all his effects, on board at the time 
of his death, by auction at the mast : the sum thus 
realized, any money which he may have had, and any 
wages due to him, are to be paid over to a shipping 
master in a British port, or a British consul in a 
foreign port, accordingly as the ship arrives and 
remains for forty-eight hours at the one port or the 
other. And power is then given to the Board of 
Trade to refuse to pay or deUver any such wages or 
effects to any person claiming to be entitled thereto 
under a will made on board ship unless such will is in 
writing, and is signed or acknowledged by the testator 
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in the presence of the master^ or first or only mate of 
the ship^ and is attested by such mate or master. And 
they have a like discretion to refuse to pay or deliver 
such wages or effects to any person not being related 
to the testator by blood or marriage who claims to be 
entitled thereto under a will made ebewhere than on 
board ship, unless such will is in writings and is signed 
or acknowledged by the testator in the presence of 
two witnesses^ one of whom is some shipping master, 
appointed under this Act, or some tninister or offi- 
ciating minister^ or curate of the place in which the 
same is made^ or^ in a place in which there are no such 
persons^ some justice of the peace or some British con- 
sular officer^ or some officer of the Customs, and is 
attested by such witnesses. Wherever any claim, 
made imder any will, is rejected by the Board of 
Trade on account of such will not being made and at- 
tested as just mentioned, the wages and effects of the 
deceased are dealt with as if no will had been made — 
2. €, they are distributed amongst his nearest relations. 
The execution of wills of seamen and marines 
belonging to the Royal Navy is still more stringently 
regulated by the 48th section of the 11 Geo. IV. & 
1 Wm. IV. c. 20. By this it is enacted that no will 
made by such a person who either shall be or shall 
have been in the naval service, shall be valid or suffi- 
cient to pass any wages, pay, priee^money, bounty 
money and allowances, or other moneys, payable in 
respect of service in Her Majesty's Navy^ tinlesa such 
will shall contain the name of the ship to which the 
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person execatiiig it belonged ; that in case any Buch 
will shall be so made by any petty officer^ seanum, or 
marine^ while belonging to and on board of any ship 
as part of her complement, the same shall be executed 
in the presence of and be attested by the captain, or 
(in his absence) by the commanding officer for the 
time being ; and if made in any hospital ship, or hos- 
pital, or sick quarter^, at home or abroad, by the 
governor's physician, surgeon, assiBtant<*surgeon, agent, 
or chaplain of any such hospital or sick quarters ; or if 
made on board any ship or vessel in the transport ser- 
vice, or in any other merchant ship or vessel, by some 
commission or warrant officer, or chaplain in the navy, 
or some commissioned or warrant officer or chaplain 
belonging to the land forces or marines, or the 
governor, physician, surgeon or agent of any hospital 
in the naval or military service, if any such shall be 
then on board, or by the master or first mate thereof; 
or if made after he shall have been discharged from 
the service, if the party making the same shall then 
reside in London or within the bills of mortality, by 
the inspector of seamen's wills, or his assistant, or clerk ; 
or if the party making the same shall then reside at or 
within seven miles from any part or place where the 
wages of seamen are paid, by one of the clerks of the 
treasurer of the navy resident at such port or place j or 
if the party making such will shall then reside at any 
other place in Oreat Britain or Ireland, or in Guernsey, 
Jersey, Aldemey, Sark or Man, by a justice of the 
peace, or by the minister or officiating minister, or 
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curate of the parisli or place in which the same shall 
he executed ; or if the party making the same shall then 
reside in any other part of Her Majesty^s dominions 
or in any colony, &c., by some commission or warrant 
oflScer or chaplain of the navy, or commission officer 
of marines, or the commissioner of the navy, or naval 
storekeeper at one of the naval yards, or a minister of 
the Church of England or Scotland, or a magistrate 
or principal officer residing in any of such places re- 
spectively ; or if the party making the same shall then 
reside at any place not within Her Majesty^s dominions 
or any of the places last mentioned, by the British 
consul or vice-consul, or some officer by a public 
appointment or commission, civil, naval or military, 
under Her Majesty's Government, or by a magistrate 
or notary public of or near the place where such will 
shall be executed. It is also provided that a will shall 
not be written on the same paper as a power of 
attorney; and that the inspectors of seamen^s wills 
may pass the same if it shall appear to the satisfaction 
of the treasurer of the navy that in the attestation 
thereof the captain^s signature has been omitted by 
accident or inattention. 

It will be observed that the regulations of this 
statute only apply to wills disposing of ^^ wages, pay, 
prize-money, &c., payable in respect of services in Her 
Majesty^s Navy.^' Wills disposing of other property 
follow the general law. If he is ^^at sea '' he may make 
them on the laxer mode which we have described at the 
commencement of this section; if he is residing on 
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shore he must follow the provisions of the Wills 
Act. 

There is one important point in connection with the 
wills of seamen which it is pi'oper to mention. They 
are absolutely void if given as a security for a debt. 
The mere fact of there being a debt due from the tes- 
tator to the legatee will not indeed avoid the will. But 
if the legatee happen to be the agent * of the seaman 
there must be clear proof not only of the subscription 
of the deceased to the instrument^ but also of his 
knowledge of its nature and eflFect. And it will not 
be valid unless it can be shown that the testator did 
not give it as a mere security, but really intended to 
dispose of the whole of his property in the manner 
stated. 



CHAPTER II. 



WHO MAY MAKE A WILL. 



It is stated in a work of the greatest authority, that it 
may be laid down generally that all British-born sub- 
jects are capable of disposing of their property by 
testament, who have sufficient discretion, their own 
free will, and have not been guilty of certain offences. 

^ The main object of the law is to protect the seamen 
against the tricks and schemes of this i^^^ther notorious body 
of men. 
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It will evideutly^ therefore^ be most convenient to 
consider rather who cannot than who can make a will. 
And we shall begin by stating in what cases persons 
cannot make a will for want of legal discretion. 

Since the passing of the Wills Act^ which came into 
operation on January 1, 1838^ no person under the 
age of 21 can make a will in any part of the United 
Kingdom. 

An idiot or a madman^ who has been in that state 
from birth without any lucid intervals^ cannot make a 
will ; and it is presumed that a person who has been 
deaf and dumb from birth is an idiot. This presump- 
tion was no doubt well-founded enough in former 
timeS| before the methods of teaching these unfortu- 
nates had been discovered. But it is now in many 
cases fallacious, and wherever it is contrary to fact^ it 
may be rebutted. If, therefore, a deaf and dumb per- 
son can be shown to be in suflScient possession of his 
senses to make a will, the instrument will be valid. 

A blind man may make a will, but in that case evi- 
dence must be forthcoming to show that he knew what 
was written down as his will, and that he approved of 
the disposition of his property thereby made. But it 
is not necessary to show that the identical paper which 
he'executed as his will was ever read over to him. 

It is unnecessary to say that most of the con- 
tests which take place with reference to the validity 
of wills, in consequence of the doubtful competency 
of the testator, do not arise in any of the above 
cases. They occur when wills are made by lunatics 
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who have interv^ala of sanity^ by persons whose sanity 
is questionable! or by persons who, although not 
lunatics^ have not what the law considers a sound dis- 
posing mind. There are few subjects on which it 
is more difficult to lay down rules which shall have any 
practical value than with reference to the circumstances 
under which a will is likely to be supported or declared 
void on either of these grounds* And all we can do 
without incurring the danger of misleadingi is to men- 
tion a few of the most general principles which are 
firmly established* Now it has been laid down that 
the test of a person being of Unsound mind in a legal 
sense is the existence of a delusion, or a belief in fact, 
which an ordinary person would not credit ; but that 
mere eccentricity of habits, or perversion of feeling or 
conduct even amounting to what some medical men 
term ** moral insanity/' would not constitute legal in- 
sanity. An aiuBtration will perhaps make our meaning 
clearer* If a father falsely believed, without the 
slightest reasonable cause or pretence, that his children 
were continually endeavouring to poison him, and, 
under that delusion as to facts, made a will leaving his 
property away from them, that will would be avpided on 
the ground of insanity. But if he merely, for no assign- 
able reason, and with no reference to any supposed facts, 
took a violent and unnatural hatred to them, that would 
not be insanity ; and a will made under the influence 
of this feeling would not be avoided. While a 
lunatic is suffering under a delusion as to fact, he can 
make no will* But a lunatic who has lucid intervals 
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may, daring one of these, make a will disposing of his 
property. Still, if the habitual insanity of the tes- 
tator has been once estabUshed, or is admitted, it will 
be for the parties seeking to establish the will to prove 
the fact of the lucid interval by the clearest evidence. 
To constitute a lucid interval, there must be more than 
an apparent absence of those delusions which consti- 
tute insanity. The necessity for this is clear, for as a 
large proportion of lunatics are capable of conversing 
with perfect calmness, propriety, and coherence on a 
large number of subjects, it would otherwise be easy 
for persons who wished to procure a will from a 
lunatic, to accomplish their object merely by avoid- 
ing the subjects with respect to which his infirmity 
displayed itself during the interview or interviews re- 
quisite for the preparation and execution of the will. 
The only way to ascertain that there is a real lucid 
interval, is to question the patient on the very sub- 
jects upon which the delusion has existed, and to 
ascertain from him that he distinctly recognises it to 
be a delusion. 

But a wUl may, under some circumstances, be 
invalid although the testator was not at the time of 
executing it absolutely insane; although he did not 
labour under such a delusion as we have described; 
and although there might be nothing in his state to 
warrant his confinement or the issue of a commission 
of lunacy. The law requires that, at the time of 
making his will, a man should be, as it is said, ^^ of sound 
disposing mind, memory and understanding.'^ And in 
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order to constitute a sound disposing mind^ the testator 
must not only be able to understand that he is by his will 
giving away his property to those whom he is making 
the objects of his bounty, but must also be capable of 
understanding the extent of his property, the nature 
of the claims of others upon his generosity, and the 
fact that he is by his will excluding them from any 
participation in his property. If a testator is reduced, 
by the imbecility of age or the approach of death, 
to a point at which he is incapable of understanding 
and considering these things, any will to which he 
may then put his hand can be set aside. But if no 
suspicion of fraud exist, if the will is consistent with 
his known affection for particular persons, and with 
his previous declarations, if its execution was attended 
by circumstances showing that he really knew what 
he was doing and wished to do it, then the courts 
will not set aside a will, even although the testator was 
at the time of making it actually in extremis, and 
although the instructions for its preparation were 
given through one of the legatees. 

A will will also be void if the testator was drunk at 
the time he executed it. 

But although a person may have legal discretion to 
make a will, it may not be made with the free will of 
the testator, and in that case it is void. Thus a will 
obtained by fraud is invalid. And so also is a will 
executed under the pressure of actual force, although 
all the requisite formalities were complied with, and 
the testator was perfectly in his senses at the time. 
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This would be so also if he oi* she were stibjected to an 
amount of apprehieusion and fear, which, considering 
his or her age, sex and state of health, might reason- 
ably be supposed to exercise an uncontrollable influence 
over the mind. 

The presence even of something short of this may 
invalidate a will. It is sufficient if the testator be 
under what is called " undue influence,'' although, be 
it remarked, nothing: can be more difficult than to de- 
fine what this is, or to determine whether any definition 
which may be given is applicable to any state of facts 
which may arise. It is clear, however, that although 
the testator may be weak in health and intellect, and 
that while in that state another may obtain such influ- 
ence over his affections and attachment as to be able to 
persuade him to make a particular will, that does not 
constitute undue influence. The influence exercised 
must amount to moral coercion. It must be such 
as to prevent the exercise of discretion. And if such 
an ascendancy be obtained, as it often is, even although 
the person on whom it is exercised have no fear of 
physical violence, a will procured by this means may 
be set aside either altogether, or so far as it is in favour 
of the person by whom the "undue influence" has 
been exercised. The records of our courts of justice 
are, we need hardly remind those who are in the habit of 
reading the daily journals, full of cases in which wills 
are questioned on this ground, and any persons who 
are living much with a testator of weak intellect cannot, 
if he desire to make a will in their favour; be too 
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cantious to see that previous to its execution he has 
fall opportunities of communicating with uninterested 
persons on the subject of his will. Their evidence as 
to the real motives and feelings under which he 
acted will be of vital importance in case of subsequent 
litigation. 

We have already mentioned in the last chapter the 
enactment by which the Legislature has thought proper 
to protect one particular class of persons — seamen — 
against the probable results of their careless habits^ 
their frequently urgent wants^ and their proverbial 
ignorance of business. 

A married woman is unable^ without the assent of 
her husband^ to make a will, except of property settled 
to her separate use ; or in virtue of what is called a 
"power'* inserted in some previous settlement; or 
simply to appoint an executor to an estate for which 
she is executrix. The husband may of course waive 
the absolute interest which the law vests in him, both 
in property originally his own, and in that which he 
derives through his wife, and may allow her to dis- 
pose of any part of it. But even if he have originally 
consented to her making a will, and have testified his 
assent in writing, he will be able to retract it at any 
time before the will is proved.* 

The last class of persons unable to make a will are 
those who have been guilty of criminal conduct. Now, 
persons attainted or outlawed for high treason can 
make no valid will either of real or of personal pro- 

* As to proof of wills, see Chap. X, 
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perty. And it is also clear that persons outlawed 
or attainted for petty treason and for felony cannot 
make a will of personal property. The better opinion, 
however, seems to be that they can make a will of 
real estate. That at any rate is the position of 
persons who are outlawed for debt. Their wills, and 
also those of persons upon whom a verdict of felo- 
de-se has been pronounced, are valid to pass real 
estate, but void as to personalty. 

It only remains to add a word with respect to the 
wills of aliens, which stand upon a peculiar footing. 
An alien friend, that is to say a native of a country 
with whom we are at peace, can make a will of per- 
sonal property as freely as a British subject. The will 
of an alien enemy (i. e, the subject of a country with 
which we are at war) will be invalid for any purpose 
unless he be authorized by the Crown to make one. 

As aliens cannot legally hold a larger interest in 
land than a lease for 21 years, they can of course only 
bequeath such a term. As, however, the Crown is the 
only person who can disturb them in the possession of 
land in which they have acquired a larger interest (a 
freehold or a copyhold for instance), so no one but the 
Crown can oust the person to whom they have be- 
queathed it. He will be entitled to it, and will be 
able to retain it against every one but Her Majesty. 
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CHAPTER III. 

WHAT MAY BE BEQUEATHED BY WILL. 

EvBEYBODY may dispose by will of any property 
which is in his possession^ or to which he has a right 
at the time of his deaths and which^ in the absence of 
a will^ would descend to his heirs or pass to his per-- 
sonal representatives* for division amongst his next 
of kin. This has long been the case as to personal 
property, but so complete a power of devising land 
has only been acquired within a comparatively recent 
period. At one time, if a man having made his will 
whereby he bequeathed ^' all ^^ his land, subsequently 
acquired additional parcels, the will would only have 
operated upon that portion of which he was in pos- 
session at the time of its execution. But a will now 
speaks as from the moment before the testator's death, 
and words importing a bequest of all his property will 
pass to the legatee all of which he is then the owner, 
or to which he may then be entitled. At one time, 
too, the power to make a will extended only to real 
property of which a man was in possession at the time 
of so making it, but by the Wills Act a man may 
now bequeath all to which he has a right to succeed 
on the occurrence of a given contingency. For instance, 
supposing an estate (and the same is true of personal 

* To his executors or administrators, as will be explained in 
a future chapter. 

c 
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property) be settled in such a manner that upon 
some contingency happening it would come to the tes- 
tator^ then^ although at the time of making his will 
it is not certain whether that event ever will happen^ 
and whether he will ever obtain the estate^ he may 
insert in his will a clause bequeathing it ; and if he 
do come into possession before his death, such estate 
will go to his legatee. And again, supposing that 
property be held on certain conditions, that they have 
been broken, and that the breach entitles the testator 
to enter into its possession, th^ although he has not 
done so, he may bequeath his " right of entry " as 
it is called to a legatee, who would be able to enforce 
it in like manner as the testator might have done. In 
point of fact, it may now be said that a man may 
pass by his will everything which he might have 
dealt with, as he liked, during his lifetime. There is 
indeed one exception. It may perhaps be known that 
a good deal of land is entailed, t. e. settled upon a 
particular person, and the heirs male of his body. 
The effect of this is, that it will pass by descent to 
his male descendants; and that he cannot deprive 
them of their right to succeed him without executing 
deeds of a particular kind, which it is not necessary to 
describe here. He cannot disentail property by will ; 
and, therefore, although if he had liked he might have 
obtained the absolute power over it during his life, he 
cannot bequeath it. 

A large portion of the land in many counties of 
England and Wales is copyhold, and it may therefore 
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be as well to mention briefly that at present any owner 
of copyhold land, whether he has been admitted to it 
or not, may bequeath it by a will executed in the 
ordinaiy form, and without going through the previous 
solemnity of surrendering it in the Manorial Court to 
the use of his will, as was at one time neoessary. 



CHAPTER IV. 



WHO MAY BE LEGATEES. 



Any British-bom subject may receive a devise* or 
legacy of any real or personal property, which may 
lawfully be devised or bequeathed, unless he be an 
attesting witness to the will, whereby such property 
is left to him. It is obvious that nothing could be 
more dangerous than to allow a will to be supported 
by the testimony of persons who are beneficially in- 
terested in its contents. And it was therefore pro- 
vided by the 15th Section of the Wills Act '' that 
if any person shall attest the execution of any will 
to whom, or to whose wife or husband, any beneficial 
devise, legacy, estate, interest, gift or appointment 

* Real property (i. e. land) is said to be devised; persoruxl 
property (i. e, goods, chattels, money, &c.) to be heqvAiXthed, 
Both words have precisely the same meaning. 

c 2 
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of, or affecting any real or personal estate (other than 
and except charges and directions for the payment of 
any debt or debts), shall be thereby given or made, 
such devise, legacy, estate, interest, gift or appoint- 
ment, shall, so far only as concerns such person attest- 
ing the execution of such will, or the wife or hus- 
band of such person, or any person claiming under 
such person or wife or husband, be utterly null and 
void ; and such person so attesting shall be admitted as 
a witness to prove the execution of the will, or to prove 
the validity or invalidity thereof, notwithstanding such 
devise, legacy, estate, interest, gift or appointment 
mentioned in such will/' 

Infants (including infants en ventre sa mere), married 
women and insane persons, are not incapacitated from 
taking by devise or bequest, (although they cannot 
manifest their acceptance, which will be presumed,) 
except where the bequest is of a character to be injuri- 
ous rather than beneficial to the devisee or legatee. 
And although a husband cannot during his lifetime 
convey land or other property to his wife, he may leave 
it to her by will. 

An alien friend may be a legatee of personal pro- 
perty, but a legacy to an alien enemy may be forfeited 
to the Crown. 

With regard to devises of real property, the case is 
somewhat different. No alien, unless he have been 
naturalized, can hold any lands or houses for more 
than 21 years. He may, it is true, take the land, 
houses, &c., under the will, and retain them against 
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the heirs or any other private person, but they will be 
forfeited to the Crown if claimed. It is, however, by no 
means certain whether they will be immediately for- 
feitable, or whether the alien can hold them for 21 
years, the Crown being only able to seize them at the 
expiration of that term. 

A bankrupt may be a legatee ; but if the testator 
dies at any time before the certificate is allowed, the 
legacy passes to the assignees. 

Land cannot be devised to any corporation (with the 
few exceptions we shall presently specify) unless the 
Crown has granted to such body a licence to hold land 
in mortmain, * as it is called. 

Sequests of money or other personal estate for 
charitable purposes are valid, unless indeed such money 
or personal estate were given for the purchase of land, 
or for a purpose which rendered it necessary that land 
should be purchased. 

No estate or interest of any kind in land can be 
conveyed for charitable purposes (with the exceptions 
we shall presently mention), unless the disposition be 
made by deed, sealed and delivered in the presence of 
two or more credible witnesses, and enrolled in the 
Court of Chancery within six calendar months after 
the execution thereof; and unless the same be made to 
take effect in possession for the charitable use intended 
immediately from the making thereof, and be without 
any power of revocation, reservation, trust, condition, 

* Lands are said to be held inj mortmain when possessed by 
corporations. 
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limitatioDi clause or agreement whatever for the benefit 
of the donor or grantor^ or of any person or persons 
claiming under him. No gift of an estate in land^ or 
of money to be laid out in land^ can^ therefore, as a 
general rule, be made by will. 

Land may, however, be left to the Universities of 
Oxford and Cambridge ; to the Colleges of Eton, Win- 
chester, and Westminster; and to the governors of 
Qaeen Anne^s Bounty. And the statute 43 Geo. III. 
c. 108, authorises, under certain Umitations, the devise 
to any persons or bodies, politic or corporate, if not 
exceeding five acres of land, for the erection, repairs, 
purchase or founding of churches or chapels where the 
liturgy of the United Church of England and Ireland 
shall be used ; or of the mansion-house of the minister, 
or of any outbuildings, offices, churchyard or glebe for 
the same respectively. The Commissioners of Qreen- 
wich Hospital, and of the Royal Naval Asylum^ the 
Members of the Seaman^s Hospital Society, and the 
Fresidentj Vice-president, Treasurer and Governors of 
the Magdalen Hospital, are enabled by several Acts of 
Parliament to take land by will. The Governors of St. 
George's Hospital may take by will any money secured 
or charged upon land< 

Although it is legal to bequeath money for chart" 
tabh usesi yet the law does not permit it to be so 
given for what it calls mperBtiiious uses. Such is a 
bequest for the good of the soul of the testator ; or a 
bequest of sums to be paid to certain Roman Catholic 
priests and chapels as soon as possible after the death 
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of the testator^ that he may have the benefit of their 
prayers and masses ; or a bequest of a fund to print 
and circulate a treatise inculcating the absolute and 
inalienable supremacy of the Pope in ecclesiastical 
matters. 

Legacies given to trustees to promote the teaching 
of the Catholic religion^ or to endow its priesthood 
or places of worships are now, however, perfectly 
valid. And so are bequests for maintaining or endow- 
ing, or propagating the faith of a society of Protestant 
Dissenters promoting no doctrines contrary to law 
although such as may be at variance with the doctrines 
of the Established Church. 

Such legacies, however, will not stand if they have 
been obtained by an abuse of the relation in which his 
spiritual guide may have stood to the testator. For in 
one case the grant of an annuity fraudulently obtained 
by a dissenting minister* having a spiritual ascendancy 
over a woman who was in a state of religious delu- 
sion, was set aside upon principles of public policy. 
While in another instance, and upon the same 
grounds, a settlement made by a widow upon a 
clergyman and his family, was set aside because it 
had been obtained by undue influence and abused^con- 
fidence. 
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CHAPTEU V. 

THE REVOCATION AND REVIVAL OF WILLS. 

A WILL may be revoked in four ways : — 1. By another 
will, or by a document executed and attested as a will, 
containing a clause expressly and explicitly revoking it. 
2. By a subsequent will or codicil containing disposi- 
tions inconsistent with those in the former will. 3. 
By the destruction of the first will with the intention 
on the part of the testator thereby to revoke it. 4. 
By marriage. 

Now with respect to the first mode of revoking a 
will, it is only necessary to say that the testator must 
be extremely careful to see that all the formalities to 
which we referred in our first chapter, when treating of 
the execution of a will, are strictly observed with refer- 
ence to the instrupient by which it is to be revoked; 
and that he must also use words distinctly showing 
that he does then revoke the former will. He should 
say, " I do hereby revoke, &c.,^^ for if he were to use 
words less explicit, it might leave open a door for the 
contention, that he had not actually revoked, but had 
only shown an intention of revoking at some future 
time, and by some other instrument. And however 
clearly that intention might be expressed, it would 
have no efiect unless it were actually carried out and 
• completed. 

No one should ever trust to the second mode of re- 



THE REVOCATION AND REVIVAL OP WILLS. 4] 

vocation. If a testator really intend to revoke a former 
will, he should insert in his subsequent will or codicil 
an express clause of revocation. For, of course, a 
subsequent will or codicil only revokes those portions 
of a former instrument, which are inconsistent with 
those in the later. And when, after a man^s death, 
two testamentary instruments are found, neither con- 
taining an express revocation of the other, the courts 
are anxious, if possible, to give both such a construc- 
tion as may enable them to stand together. It might 
then very possibly happen — especially if language of 
any looseness or inaccuracy were used, — that the Judge 
before whom the matter came, might hit upon some 
construction very different from that which was in the 
testator's mind when he wrote either instrument, and 
by means of which his intentions might be defeated. 
Validity might be given to the whole or part of an 
instrument which he intended to revoke, and the 
dispositions of that which he regarded as his only 
will might be limited or modified. The danger of this 
happening would be increased, if the second instru- 
ment were a codicil, for the object of the latter is not 
to supplant but to vary a will. Whenever, there- 
fore, you intend to annul a will or any part of it, insert 
in a subsequent will or codicil one or more clauses ex- 
pressly revoking the whole of the instrument or the 
specific clauses in it which you do not wish to stand. 

A caution may be here appropriately given with 
respect to the extreme importance of dating correctly 
every will or codicil. For if two undated and con- 



42 LAW 09 WILLS^ SXEOUTORS^ ETC. 

flicting wills were found after a man's deaths both 
would be invalid, and his property would be divided 
amongst his next of kin^ as if he had died intestate. 

If a man by a subsequent will or codicil were to 
make a disposition of his property different from that 
contained in a former one, under and on account of a 
false impression with respect to a matter of fact, the 
dispositions of the later will would not be carried out, 
if it could be shown that they were made by the testator 
because of the erroneous belief under which he was 
labouring. For instance^ if a man were to leave a 
legacy to a woman whom he believed to be his wife, 
and after his death it turned out that she was not really 
such, because without the knowledge of the deceased 
she had in her supposed marriage to him committed 
bigamy — ^the legacy would fall to the ground. Again, 
if a father who had left his property to a child, subse- 
quently bequeathed it to another person, in the belief 
that his child was dead^-^then if it turned out that the 
latter was in reality living, the subsequent disposition 
would be invalid. 

If it is intended to revoke a will in the third manner 
to which we have adverted, unquestionably the best 
plan is to destroy the entire document by burning. Of 
course, if the will is wholly consumed, there can be no 
doubt that it is revoked. And as doubts might again 
arise (as they have arisen) as to the completeness of 
the revocation, if it were only partially burnt, it is ad- 
visable that a testator should be careful to see that the 
destruction is complete. And this must be done either 
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by the testatoir himself^ or by another person in his 
presence, and by his direction^ K, therefore^ a testator 
were to give directioni to another to bum his will after 
his deaths the destruction under such circumstances 
would be no revocation^ but the contents of the will 
might be proved by the production of ft copy or drftft, 
or by the evidence of any person acquainted therewith, 
and the testamentary dispositions thus evidenced would 
stand good. And as it is not only necessary that a 
will should be destroyed, but that it should be destroyed 
with the intention to revoke it, a similar result would 
follow if it were destroyed accidentally, or by the 
testator while in an unsound, state of mind. The case 
is the sftme where a wife, having power to dispose of 
property, tnakes a will, and afterwards destroys it under 
the compulsion of her husband. The destruction will 
be of no effect if the contents of the will can be 
proved. 

The will may be revoked by tearing Or cutting it up, 
or even by tearing or cutting out the signature of the 
testators, or those of the attesting witnesses^ It might 
even be revoked by entirely obliterating the signature ; 
but no one should trust to this^ as, if it were possible 
to read the signature under the obliteration^ the will 
would still stand. 

Under the old law a will could be revoked by striking 
the instrument or signature through with a p^ but 
the Wills Act expressly abolishes this method of annul- 
ling a testamentary instrument. 

Not only may the whole will be revoked in the 
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manner we have described, but particular bequests may 
be withdrawn by cutting or tearing out those portions 
of the document which refer to them. 

As it is not unusual to execute wills in duplicate, it 
is necessary to caution persons who may desire to re- 
voke their wills in the mode we are now considering, 
that they must in that case be careful to destroy both 
copies. It is true that if the testator were proved to 
have destroyed one, or if that which had been in his 
possession were found, after his death, mutilated in 
such a manner as to amount to a revocation, there 
would arise a presumption that he had intended to 
revoke both instruments. But as plausible evidence 
might possibly be brought forward to repel that pre- 
sumption, and as in the case of total destruction it 
might be difficult to make out either that the testator 
had a copy of the will in his possession, or that he 
destroyed it, the only safe way is to see that both 
copies are totally destroyed. 

The fourth way in which a will may be revoked is by 
the marriage of the testator after its execution. This 
is equally the case whether the testator is the husband 
or wife. A man should therefore make a new will im- 
mediately on his marriage, or if he intend the old one 
to stand, he must re-execute it with all the formalities 
described in our first chapter, or execute a codicil con- 
firming- it. 

It may happen that after a man has revoked his will 
circumstances may lead him to desire to revive it — ^to 
restore it to its former validity. This can only be done 
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either by its re-execution, or by the execution of a 
codicil duly executed, declaring an intention to revive 
it. This intention to revive will be shown, not merely 
by a distinct statement to that effect, but by a distinct 
and precise reference to the formerly-revoked will as 
one actually existing and valid. 



CHAPTER VL 

THE CONSTllUCTION 01? WILLS, 

It is a matter of unhappy notoriety that more difficulty 
arises in the construction of wills than of any other 
class of legal documents; that the litigation arising 
out of them when ill drawn and loosely expressed fre- 
quently absorbs no inconsiderable portion of the pro- 
perty bequeathed ; and that, even after all this loss has 
been incurred, it is too often matter of doubt whether 
the intentions of the testator have not been defeated. 
This does not arise from the excessive technicality of 
the law applicable to the subject. For while in other 
instruments particular words are required to create or 
pass particular estates or interests, any words which 
clearly express the testator^s wishes will suffice to ef- 
fectuate them when contained in a will. It is rather 
due to the number, the complication, and, in some 
cases, even the obscurity of the objects sought to be 
attained. This renders the drawing of a good will 
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one of the most difficalt branches of conyeyaneing, and 
it cannot be too often impressed upon all who wiah to 
make unusual dispositions of their property^ to provide 
for its going to different persons in succession^ or to 
some in one contingency^ and to others in a second ; 
that they must not only entirely abandon all iotentian 
of making their own wills, but that they must be ex- 
ceedingly careful to procure the very best professional 
advice. 

It would be idle iu a work of this character to 
attempt any explanation of the many difficult questions 
which arise in the construction of the more elaborate 
class of wills. At the same time^ as doubts and diffi- 
culties frequently arise in the construction of even 
simple wills, from the want of a very slight acquaint- 
ance with some of the most elementary rules with 
respect to the interpretation of the whole instrunoent, 
or the meaning of particular expressions, we shall en- 
deavour to give such information as may be of practical 
utility within the limits to which we have referred. 

We have already said that technical words are not 
necessary to render valid a disposition by will. At the 
same time, if they are used in reference to bequests of 
land, the testator will, in the absence of any evidence 
to the contrary, be presumed to have used them in 
their legal sense.^ If, indeed, the will is only one of 

^ Thi3 is a point that should he carefully borne iu mind. 
There is no doubt that a testator's intentions have been often 
defeated by the use of technical language, of the full bearing 
of which he was unaware from his ignorance of the law. 
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personalty^ even technical terms will be construed ac*. 
cording to the ordinary acceptation of language^ in the 
ordinary transactions of mankind. 

A will must be construed as a whole. The entire 
instrument must be read ^ith a view to ascertain the 
testator^s intentions^ and of giving effect to them as 
completely as possible. And one portion will be ad- 
mitted to explain another — to enlarge or restrict the. 
meaning of particular words or expressions used. 

I, WITH BJESFECT TO THE DESCEIPTIOIf OF 

LEGATEES. 

If a bequest is made to '^ children/^ either of the 
testator or of any other person, without their being 
mentioned by name, all persons who at the time of the 
testator^s death fall within the class of " children/^ 
either of himself or of the other person, will be en- 
titled to the benefit of the legacy, unless the testator^s 
words clearly showed that he meant the bequest to be 
confined to *' children '^ living at the time he made a 
will. 

It is not unusual, where there is landed property 
which will descend to the eldest son, to leave a certain 
sum to be divided amongst the "younger children.^' 
In that case, if after the will is made one of the then 
younger children become the eldest by the death of 
the heir, he will cease to be entitled to a share in the 
provisions for " the younger children.'^ 

The word " children " does not apply to any beyond 
immediate descendants. It will not embrace grand- 



48 LAW OF WILIiS^ EZBCUTOBS^ ETC. 

children^ unless at the time the will was made there 
were none but grandchildren in existence, and unless it 
was clear from the will taken as a whole that the word 
''children" was intended to be used in the sense of 
''issue/' that is of descendants generally. 

If a husband leave a legacy to his "wife/' or the 
"wife'' of another, without naming her, it will only 
go to the individual who answered the description at 
the time the will was made. 

Under the words "nephews and nieces," grand- 
nephews and grandnieces are not incladed, and when a 
bequest is made to "cousins," first cousins alone (if 
such. are in existence) will be entitled to the benefit 
of it. 

If it is desired to leave bequests to " servants," it 
is very desirable that each class of servants who are to 
be benefited should be distinctly pointed out, as the 
words " servants," " domestic servants," &c., are too 
general in their character, and have often given rise 
and probably will again give rise to doubts, whether 
they embraced particular persons employed by the 
testator. 

It sometimes happens that the testator makes a mis- 
take either in the name or the description of a legatee. 
If no person can be found answering both name and 
description, and it is yet at the same time clear that 
the testator intended to leave a legacy to some one, the 
Court of Chancery will endeavour to rectify the tes- 
tator's error by reference to the contents of the will, or 
by hearing evidence to show who was the party to 
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whom the testator really intended to leave his pro- 
perty. 

II. WITH RESPECT TO THE DESCRIPTION OF LEGACIES. 

If the testator leaves to another " all his goods and 
(or or) his chattels/^ that will import a hequest of his 
whole personal estate of whatever kind^ whether in 
goods^ money, or securities. If the bequest is limited 
'^to goods and chattels'' at a particular place, only 
such things pass, as in the language of the law " savor 
of the locality,'' that is, such things as are there and 
in themselves of value; but bonds, bills, promissory 
notes, and securities for money, will not pass, for they 
are not themselves property of value ; they are merely 
securities for that which is not on the spot. Under 
the term ^' household goods, furniture or. effects," are 
included personal chattels, applicable to the use or 
convenience of the householder, or to the ornament of 
his residence, and they comprehend, besides furniture, 
plate, linen, china, pictures, and other works of art 
used ornamentally. But they exclude articles for the 
purposes of trade or pictures kept in a gallery (although 
part of the house), and not serving to decorate the 
portions of the building used for domestic purposes. 

'' Stock on a farm" includes both movables and the 
growing crops. 

If a testator leaves, as he does not unfrequently, all 
his ''money in hand," that will pass money at a bank, 
as well as that which he may have in his house, or on 
his person, at the time of his death, And it should 
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always be borne in mind that the words ^^ seeuritiea foi* 
money " apply to stock in the f ands^ as well as to bills^ 
promissory notes, and mortgages, but that they do not 
extend to shares in public undertakings. 

If annuities are given by will the following distinc- 
tions should be attended to, A simple gift of " an an- 
nuity of so much " will enable the legatee to receive the 
sum mentioned annually during bis life. If, however, 
a sum be bequeathed for the purchase of an annuity, 
the legatee may, at the death of the testator, defeat 
his probable intentions by demanding to have the sum 
in question paid down to him at onee instead of the 
annuity; that is, of course, if the testator have not 
expressly or by necessary implication forbidden such a 
course. Sometimes it is attempted to attain the result 
of an annuity, by the bequest to a legatee of the in- 
terest or produce of certain money, amounts of atock 
in the funds, &c. In this case the right to reoeive the 
interest or produce must be directly limited to the life 
of the legatee, for a general gift of such interest or 
produce without limitation would import a gift also 
of the principal sum, or of the stock, &c. 

Mistakes in the description of legacies will be 
corrected by the Court of Chancery in the same 
manner as those in the names or descriptions of 
legatees. Mistakes arising from miscalculations am 
also corrected in the amount of legacies. For instance, 
if a father believing that his daughter were entitled to 
a certain sum under a marriage-settlement weve to 
leave her a legacy, with a view of raising her fortune 
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to a given amount, and it afterwards turned out thai, 
from a mistake as to the sum secured by the settlement^ 
the legacy was insufficient for the purpose intended, 
the Court would increase the legacy to the required 
amount* But in order that a mistake of this sort 
may be put right, the intention of the testator must 
plainly appear frtm the will itself. No extraneous 
evidence is admissible. 



CHAPTER VII. 



OP LEGACIES. 



The leading distinction with referenoe to legacies is 
that between general and specific legacies. Thus, a 
testator may either leave a particular thing to a legatee, 
or he may leave him generally a certain amount of 
money or property. In the former case, the legacy is 
called '' specific;'' in the latter^ '^general.'' And the 
dififerenc^ often becomes very important; for sup- 
posing the testator's estate is not sufficient to pay the 
whole of his debts and legacies, the general legacies 
will be proportionately abated in order to raise a suffi- 
cient sum to pay the debts, or in order to allow each 
legatee to receive an equal proportion of the legacy 
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left to him. But the specific legacies will be handed 
over to the legatees. On the other hand, if in the 
interval between the making of the will and the tes- 
tator's death he has parted with the identical article 
which is the object of the specific legacy, the legacy is 
at an end, and the legatee will get nothing at all. It 
is, therefore, frequently a matter of great importance, 
as it is also one of considerable nicety, to determine 
to .which class a legacy belongs. 

As a general rule, if a legatee dies before a tes- 
tator, or before he has performed any condition 
which may be attached to its receipt, the legacy 
'' lapses ^' — that is, fails, and becomes part of the tes- 
tator's residuary estate. This is so even if it were 
bequeathed to the legatee, his heirs, executors, and 
assigns. In order to prevent such a result, the testator 
may expressly direct that a legacy shall not lapse, but 
in that case he must name some person, or persons, 
to whom it is to go in substitution for the first legatee. 
It may be directed to go over to his heirs or executors, 
but in that case it must be left to ^^ A. B., or (not and) 
his heirs or executors.^' 

If, however, the legacy be left to a child or other 
descendant of the testator, it will not lapse, for by the 
83rd section of the Wills Act, ^^when any person, 
being a child or other issue of the testator (to whom 
any real or personal estate shall be devised or be- 
queathed for any estate or interest not determinable, 
with or before the death of such person)> shall die in 
the lifetime of the testator leaving issue, and any such 
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issue of such person shall be living at the time of the 
death of the testator^ such devise or bequest shall not 
lapse^ but shall take effect as if the death of such 
person had happened immediately after the death of 
the testator, unless a contrary intent is apparent on 
the face of the will/^ A legacy left by a parent to a 
child can therefore be bequeathed by that child, 
although he or she may die in the parentis lifetime, 
ue. of course supposing that the legacy is not revoked 
by the parent. 

There is another exception to the general rule on 
this subject. When a legacy ^ is given to one man as 
trustee for another, the legacy will not lapse by the 
death of the trustee in the testator's lifetime. 

If a legacy be given generally without any time for 
its payment being specified, it becomes dice on the 
death of the testator, although it is not payable until 
a year has elapsed. Hence, if the legatee happen to 
die after the testator, but before the legacy is payable, 
it will pass to his personal representative,* or to the 
person to whom he may have bequeathed it. 

A legacy may either be given absolutely, or the 
right of the legatee may be made dependent upon the 
happening of some contingency. It may readily be 
imagined that the distinction between the two classes 
of legacies often gives rise to considerable diflSculty, 
and has caused no little litigation. We shall not here 
do more than refer to one point of great practical 
importance, which frequently arises with reference to 

*•{,€, his executor or administrator. 
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gifts of personal property to persons under age. In 
leaviilg such ]egades^ it is sometitnes the intention 
of the testator that the object of his generosity shall 
have the property in the legacy immediately on his 
deaths btit that it shall not be paid oyer till the 
legatee is of full age : that object will be attained by 
saying that the legacy shall be "payable'' or "be 
paid on the legatee attaining twenty^one." On the 
other hand^ the testator may desire that the legatee 
shall not receive the legacy at all, unless he or she lire 
to be of age. In that case^ he must say that the 
legacy is to be given "at twenty-one/' or "provided 
that the legatee attain twenty-otie years of age." It 
must, however, be remarked, that if a bequest in these 
terms be accompanied by a provision that the in- 
terest of the fiind is to be applied for the benefit of 
the legatee during minority, it will not prevent the 
legacy immediately becoming the property of the 
legatee, and pflssiug, in case of death, to his or her 
personal representatives* If it is desired to combine 
the two objects of appropriating the interest to the 
maintenance of the legatee during minority, and of 
preventing the legacy itself becoming his or her pro- 
perty, unless he or she arrive at full age, the intention 
must be expressed in the clearest and most unam- 
biguous language, when it will be carried out by the 
courts. 

Legacies are sometimes left conditionally. Upon 
one class of conditions, that in reference to marriage, 
we may usefully ofifer one Or two observations. If a 
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legacy be left to a person^ coupled with a condition 
which either directly or indirectly would prevent the 
legatee from marrying^ that condition would^ as tend* 
ing to immorality^ be held invalid) and the legatee 
^ould retain the legacy without the obligation to ob- 
serve the condition. But^ on the other hand^ conditions 
restraining the marriage of the legatee until twenty- 
one^ or other reasonable age; prohibiting marriage 
with a limited number of persons; or forbidding it 
except with the consdht of parents^ guardians^ trustees^ 
kc, arc perfectly valid^ although even these are so far 
regarded unfavourably by the courts^ that they will 
not be enforced except the testator has left the legacy 
to some one else^ in case the first legatee does not 
observe the condition imposed upon his or her receipt 
of it. It may also be useful to add that if a legacy 
has been left conditionally^ that the legatee do not 
many without the consent of Bpecified persons, and 
those persons refuse to consent^ the Court of Chancery 
will direct an inquiry into the grounds of their refusali 
and if those grounds appear insufficient^ it will autho- 
rize the marriage^ which; thus taking place under the 
sanction of a judicial tribunal^ will not entail the for- 
feiture of the legacy. 

Legacies are frequently left to executors. In such 
cases; unless the reverse can be shown^ either from the 
language of the will^ or from other circumstances of 
which evidence may be given — the presumption is, that 
the legacies were given to them as executors, and that 
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the testator did not intend that they should receive 
tfaenij unless they acted in that capacity. Whether 
an executor has or has not acted^ may often be a 
doubtful question. If, however, he have proved the 
will with the honest intention of acting under it, or 
if he have shown an intention to perform the duties of 
an executor by giving directions about the funeral a 
the testator, then, although he should be prevented by 
death from further discharging the duties of the office, 
he will be held to have entitled himself to the legacy, 
which. will be payable to his personal representatives. 

When the same sum in money, the same amount of 
stock, &c., is bequeathed to a legatee twice or oftener 
by the same instrument, such legatee is entitled to o%e 
legacy only. Bat when in the same instrument there 
are bequests of unequal sums or amounts, or when 
there are bequests either of equal or unequal sums in 
different instruments, the legatee wiU have a right to 
them all. That is, of course, unless the testator have 
in either case clearly indicated a contrary intention, 
for an unequivocal expression of his intention is in all 
cases paramount. 

When a debtor bequeaths to his creditor a legacy 
equal to or exceeding the amount of his debt, it will, 
in most cases, be presumed^ in the absence of any ex^ 
pression of a contrary intention^ that the legacy was 
meant by the testator as a satisfaction of his debt. 
But no such presumption will be made in the case of a 
gift of a specific chattel; where the debt is not con- 
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tracted until after the making of the will ; when the 
debt is on a eurrent account; or when it is upon 
a bill of exchange. If a creditor leave a legacy to his 
debtor^ that is not considered any evidence of his in- 
tention to remit the debt. And even if a testator does 
by his will expressly remit a sum owing, that will only 
be effectual in case he (the testator) leave other assets 
sufficient for the payment of his own debts. And 
when a legatee is indebted to the testator, the exe- 
cutor may retain the whole or any portion of the 
legacy^ either in full or part satisfaction of the debt. 

If a testator, who is under obligation by the articles 
of any marriage settlement to provide portions for his 
children, leave any of them a legacy, it will be pre- 
sumed (in the absence of evidence of a contrary in- 
tention) that he intended the legacy in part or entire 
performance of his obligation, and the child will not 
receive both portion and legacy. On the other hand, 
if a father leaves a legacy to a child, and subsequently 
to the date of the will advances that child a portion, 
such advance will be considered as a satisfaction of the 
legacy either in the whole or part. To prevent this 
presumption being acted upon, if it is contrary to his 
intentions, a testator who wishes that a child should 
have both the legacy and portion, must declare such 
wish by a new will or codicil, dated subsequently to 
the advance of the portion. 
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CHAPTER VIII. 

PRACTICAL HINTS ON THE FRAMING OF WILLS. 

Wn should hardly discharge otir duty in regard to this 
part of our subject, if we did not offer to persons 
about to make their wills such practical advice and 
such suggestions as are warranted by professional ex- 
perience. The uncertainty which an intending tes- 
tator often experiences as to his intentions, is one 
cause of those intentions being ill and loosely ex- 
pressed, and of the litigation to which imperfectly- 
drawn wills so often give rise. 

If the testatof be a married man, the first point 
which will naturally occur to him is, the provision 
to be made for his widow. When there are children, 
it is, as a general rule, desirable to give the widow a 
life interest only in, (at any rate, the great bulk of) the 
property, leaving it to be divided amongst the children 
nt her death, in such a manner as the testator may 
wish. 

If, indeed, the property be sufficient to allow it, 
there is an advantage in leaving a portion of it to the 
widow absolutely — for there is no doubt the fkct that 
they are to some extent dependent upon her bounty 
tends to maintain that influience and authority which 
she ought to possess in respect to her children. It is 
not unusual to insert in the will a proviso that the in- 
terest of the widow in the property shall cease, in the 
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event of her marrying Again. Upon the expediency of 
such a provisoj it ii almost impossible to offer any general 
advice* A testator must be guided by bis opinion of 
the character of his wife^ by the age and position of his 
children^ and by the view which he may take upon the 
advantages or disadvantages to them of a second mar- 
riage* Bttt there is nothing illegal in the insertion of 
such a proviso in a will« 

With regard to the provision to be made for children 
several cases might arise. The simplest is that in which 
a sole surviving parent— widow or widower— wishes to 
leave his or her property to adult children. In that 
casc^ of course he or she has nothing but to leave it 
directly to them in such shares as may be deemed 
fitting. If^ however^ the conduct of any of the sons 
has afforded strong reason to believe that they are likely 
to lead vicious^ extravagant^ reckless lives^ and to dissi- 
pate speedily any money of which they may get hold, 
it is earnestly recommended that provision should be 
made for them by vesting in the hands of trustees a 
sum sufficient for the payment of a weekly or taonthly 
allowance. This will at any rate diminish as much as 
possible the disastrous effects of their evil habits. If 
the daughters are married, a serious question often 
arises. It frequently happens that they are married to 
men in whom the testator has had reason to repose the 
most perfect confidence, and who are engaged in some 
business or trade which is susceptible of considerable 
but perfectly safe extension by the introduction of 
some additional capital. In such circunistances tho 
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greatest benefit may be conferred upon the daughter by 
leaving the property directly to her, so that it may be 
invested in her husband's business. No doubt it will, 
technically speakings immediately become his j but that 
will, of course, not be a matter of much importance in 
the case we are putting. This course ought, however, 
only to be taken in the exact circumstances we have de- 
scribed. If there is the least reason to doubt the character 
or the affection of the husband ; if indeed it has not been 
tested so as to place it beyond reasonable doubt ; if the 
money is considerable in amount, and cannot be em« 
barked in some settled and established business where 
it will be exposed to little risk, it is far better to settle 
it upon the daughter in such a way as to take its con- 
trol entirely out of the hands of the husband. This 
is generally done by leaving her share to trustees to 
hold for her sole and separate use during her life. 
After her death it may either be directed that the 
property should be divided equally amongst her chil- 
dren, or should go to such of them as she might de- 
signate by her will, or (leaving her still more power 
over it) that she should have the power of willing it to 
whomsoever she pleased. It is not, however, as a general 
rule, desirable to give her the last-mentioned power, be- 
cause its possession exposes her to the solicitations and 
the influence of a husband who may desire to have the 
power exercised in his favour, and may not be very 
particular how he attains his object. If the daughters 
are unmarried, the property left to them should always 
be settled upon them, if it is of any considerable 
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amount^ as it is of course utterly impossible to antici- 
pate tlie description of matrimonial connection which 
they may form. 

If the testator be providing for his widow and for 
children who are not yet of age, the will involves con- 
siderations of a rather more complicated description. 
The first thing will here be to consider whether he 
wishes the children to come into possession of any part 
of his property during their mother^s lifetime. In case 
it is intended that they should, it is usual to provide 
that the sons^ portions should be payable to them on 
the attainment of their majority; while the daughters^ 
should be payable on the attainment of their majority or 
when they marry. In both cases it is desirable that the 
portions of the children should be vested in trustees 
until they are so payable, and that power should be 
given to such trustees to apply the interest of a child^s 
portion to defray the expenses of its maintenance during 
minority, or even to advance a portion of his or her 
share for the purpose of apprenticeship to a trade or 
profession. In such a case, the best way is to constitute 
the executors trustees of the will ; vesting the whole 
of the estate in them until the time for distribution 
arrives, and conferring upon them such powers of invest- 
ment and general management as will enable them to 
discharge their duties most advantageously. In the 
Appendix will be found several forms framed upon this 
plan^ and investing the executors and trustees with the 
powers which experience has shown to be desirable. 

If the testator intends that the children shall take 
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no mtereat in his property during the lifetime of his 
widow, it may often be a matter very well worth con- 
sidering, whether, while directing that it shall even- 
tually be divided amongst them, be will not leave to 
his widow the power of directing by bcr will the pre^ 
cise shares which they shall take. Jt is perfectly clear 
that in the course of her life cirpumstapces might 
happen which, by altering the relative position of the 
children, might render it ei^ceedingly desirable and 
obviously just that more should be left to one and less 
to another. And if the testator think fit to repose 
this confidence in his widow, it \Yill be advisable to go 
one step further, and allow her to divide the property 
amongst the children of the testator or the issue of 
those children. The advantages of this are obvious. 
A child may have turned out profligate, may have 
become insane, or have been insolvent. In tixo last 
case bis share, if paid over to him, would beoome the 
property of his assignees ; in the two former it would 
obviously be much better that his family should have 
the administration of the property. 

This is perhaps the proper place to refer to a oon^ 
tingency which may happen — ^that of the testator 
wishing to provide ' for illegitimate children. It will 
not do for him in that case to leave his property 
amongst his ^^ children, '^ for, even had he no legiti- 
mate ^^ children, ^^ the courts would not hold the illegi- 
timate offspring to be included under that tmn. When 
they have acquired names by registration or reputa^ 
tion, the best way is to leave the property to them in 
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tho0e names. And as under the present laws with 
respect to the registration of births all children must 
be registered within a few days after their birth, that 
practically disposes of the case of all natural children 
in existence at the time of the testator^s making his 
will. But the testator may wish to make provision for 
children yet unborn. In that case a bequest to a child 
of whom a certain woman (naming her) is pregnant, 
will certainly be perfectly valid so long as nothing is 
said about the paternity, of which the law takes no 
cognizance. It is very doubtful whether the law 
allows illegitimate children not en ventre sa mire * at 
the time of the will to be provided for at all. If it can 
be done at all, the bequest must be made to them or 
the natural children of a certain woman. But a tes- 
tator ought not to run any risk on this point, when it 
may be easily avoided by the execution, on the birth 
of each child, of a codicil extending to it the advan- 
tage of any provision which the testator may have 
made for previously-born offspring of this class. 

There are very few instances where there is the 
slightest probability of a testator^s widow marrying 
again, and he is desirous that the business should be 
carried on till some one of his children is capable of 
undertaking it, that it would not be prudent to restrict 
the wife's management of the business to her widow- 
hood, for by a second marriage the whole concern 
may be deteriorated or ruined outright by the interfe- 
rence and ill-management of the after-taken husband. 

^ i, €, of which th« mother is actaalljr enc^te, 
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Wherever it is intended that the testator^s trade 
shall be carried on for the benefit of his family, or for 
any other purpose, there should always be an express 
power in the will for that pui'pose, otherwise neither 
his trustees nor executors will be authorized in so doing, 
however advantageous such a course may seem. It 
will also be necessary to confer ample authority upon 
the trustees, &c., to compound debts, and so otherwise 
to arrange the conduct of the business, that the exe- 
cutors or trustees may be released from all responsibility 
with respect to losses caused by giving time in payment, 
or taking insufficient securities from debtors, paying 
debts in the absence of strict legal proof of their 
having been contracted, or any other damage resulting 
from any act which a person by the absolute control of 
a business may incur in the conduct of it, or for any 
loss whatever, unless the same is occasioned by the 
actual misconduct of the trustees. They should also 
be empowered to increase, diminish, or discontinue the 
business altogether, if likely to prove a losing concern ; 
for if the business is to be carried on, at all events, 
until some certain stated period, considerable losses 
may be incurred, as a business at the time exceedingly 
lucrative may, from some unforeseen events or untoward 
circumstances, become a very unprofitable affair* 

We have only a few words to add with respect to the 
best manner of disposing of various kinds of property. 
Household goods, furniture, and other personal pro- 
perty, may be given to one person for life^ and then 
absolutely to another. But it is better not to do this; 
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unless there is some strong reason which renders it 
desirable, as nothing is more likely than that differences 
will arise between the first and ultimate taker as to the 
custody and use of the articles so bequeathed. In case^ 
however, the testator determines to make such a be- 
quest, he is advised as a general rule to direct that the 
person who takes the goods first shall give security to 
keep them in good order and condition — reasonable 
wear and tear only excepted. 

Where there is no reason for bequeathing personal 
property in its existing state, the better way, when it 
is desired to give it for life to one person, and then 
over to another, is to direct it to be sold, the proceeds 
to be invested, the interest to be paid during his life 
to the first taker, and the principal handed over on his 
death to the second. It is especially desirable to take 
this course when any part of the property consists 
cither of leasehold or of reversionary interests. For, as 
the first are daily deteriorating, and the latter daily in- 
creasing in value, it is clear that if they remained in an 
unconverted state, the tenant for life in the first case, 
or the person entitled in remainder, in the second, 
would otherwise derive an unfair advantage. 

If a testator wishes his landed property to be en- 
joyed by his children generally, he should not leave it 
to them jointly. This almost always leads to family 
difierences. It is much better to leave it to trustees, 
with directions to sell it, and divide the proceeds 
nmongst the persons intended to be benefited. 

If real property ia left to an infant, the testator 
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ouglit always to vest in trustees ample powers to manage 
it, and to make what improvements or repairs may be 
necessary. 

• If the duties devolving upon executors or trustees 
are likely to be of an arduous character, the testator 
would be well advised to leave them a legacy as com- 
pensation for their services. That will obviate the 
danger of their declining to act; for unless they do 
they will not be permitted to receive the gift. 
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PAET II. 



CIUPTEll JX. 

THE APPOINTMENT OF ?:XECUTORS. 

An executor is said to be "one to whom another com- 
mits by will the execution of his last will and testa- 
ment/' Any person who can make a valid will may 
act as the executor of one; and, moreover, certain 
bodies or persons who cannot make wills may execute 
them. For instance, it is said that a corporation may 
be an executor. But it is practically more important 
to remark that a firm may be thus appointed, and that 
in that case the appointment will be construed to apply 
to the individuals w^ho composed it at the time the will 
was made. An alien is not disqualified from acting as 
an executor ; and an infant may be appointed, although 
he cannot act until he attains the age of 21. If there 
be no other executor appointed, probate of the will 
may in the meantime be taken out by his guardian, or 
by such other person as the Probate Court shall appoint, 
who shall act in the administration of the estate for the 
infant executor until he attains his majority. A wife 

£ 2 
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may be appointed an exeentrix, but she cannot act as 
such without the consent of her husband, who on the 
other hand cannot compel her to accept the office against 
her inclination. Attainted felons and outlaws may 
even be executors ; and so may insolvents and bank- 
rupts, but then the Court of Chancery will interfere to 
restrain the two latter classes of persons from actings 
and appoint a receiver to administer the estate, unless 
there is reason to believe that at the time of making the 
will the testator knew that the persons he appointed 
were insolvent or bankrupt, and- deliberately thought 
fit to entrust the administration of his estate to per- 
sons of such description. Idiots and lunatics are, of 
course, incapable of acting, and therefore, on proof 
being given that an executor is labouring under this 
disability, an administrator will be appointed by the 
proper court to act in his stead. 

An executor or executors must be appointed by a 
will or codicil^ and there is no limit to the number of 
persons to whom the testator may thus entrust the 
administration of his estate, and the execution of his 
last wishes. Of course, the appointment ought always 
to be made in direct and explicit terms, but a man 
may be impliedly appointed executor by any words in a 
will which show that the testator intended that to him 
should be committed, after his death, the administration 
and disposition of his estate, and the payment of his 
debts. It is sometimes desirable — when a testator has 
had no opportunity of ascertaining whether the persons 
upon whom he wishes to confer the office will serve — 
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to appoint executors in the alternative : i. e, " A. B. and 
C, ]). if they will act, and if not E. F. and G. H./' and 
it is perfectly legal to do this. 

"We shall have occasion in a future chapter to speak 
more particularly of the powers and duties of an exe- 
cutor; but it may be useful to remark here, that 
although, if executors are simply appointed without 
anything more being said, the whole personal estate of 
the testator vests in them, and they have absolute 
power over its administration, until that is completely 
effected, yet a testator may appoint an executor for 
a fixed time — as, for instance, during the minority 
of his son — and the power of the executor will cease 
at the expiration of the period named ; or the testator 
may appoint an executor to attend exclusively to the 
administration of a particular class of his property, or 
to a particular portion of it situated in a specified 
locality. Unless, however, under very peculiar circum-- 
stances, it is not expedient to complicate and embarrass 
the administration of an estate by dividing it amongst 
different persons. 

Although the estate of the testator is said to be 
vested in the executor, the latter cannot assign or 
transfer his executorship to another during his life ; 
but a sole executor, or the last survivor of several exe- 
cutors, may (if he has proved the will by which he was 
named) by his will appoint his own executor to act in 
the same capacity with respect to the will of the first 
testator, and the second executor thus appointed will 
have, in all respects, the same rights and powers as the 
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first in the administration of the original wiU« If^ 
howeVei*^ an executor die intestate, and a person is ap«* 
pointed by the court to administer his estatOi such 
" adminisfcrator^^^ * as he is called^ will liot represent 
the deceased in his executoral capacity^ but an admi- 
nistrator will have to be appointed by the court to 
can-y out the original will. Although a married 
womati cannot in general make a will^ yet she may 
do so for the single purpose of appointing an exeeutor 
to a will of which she may be execUtiix. 

We have said that an executor may be appointed 
either by express words in a will| or by necessary im- 
plication from its contents. There is^ howeveri another 
mode in which a person may become an executotj so 
far^ at leasts as the liabilities of the office go. If any* 
one who is not duly appointed executor or addiini^ 
strator. intermeddles with the property of a deceased 
person^ or takes upon himself to discharge any of the 
duties which properly belongs to an executor or admi- 
nistrator, he becomes what in the language of the law 
is termed an executor de son tort {u 0% an exeoutol' in 
consequence of such wrongful conduet)i and^ U the 
reward for his officiousnessi is immediately invested 
with all the responsibility apd liabilities of an executori 
without enjoying the privileges possessed by one legi« 
timately entitled. For instance^ he beoomes at onee 
liable to be sued by a creditor or legatee of the testa* 
tor foif his debt or legacy; and although he will be 

* Soe Chap. XL 
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protected by the court in doing all acts which he has 
done in the bond fide administration of the estate^ and 
which a legally»appmnted ewecutor might have done, he 
will not be tible> like the latter (if a creditor)^ to pay 
himself his own debts out of the testator's estate* 
And as an executor cannot sue himself^ a creditor of a 
deceased person meddling with his estate^ so as to con- 
stitute himself executor de eon tort, forfeits all claim 
upon the estate so long as he continues to act as exe* 
cutor ; and as he will^ probably^ find it very diificult 
to get rid of the self-imposed ofGioe in cases of in-* 
testacy, or when the deceased has died in pecuniary 
difficulties, the practical result of his conduct would in 
such a case be that he would have to discharge very 
laborious and vexatious duties, and would lose the 
whole of his debt. It is clear, therefore, that it be- 
hoves everyone to be exceedingly cautious not to inter- 
fere with the property of a deceased person. It is 
exceedingly difficult to say what amount of inter- 
ference will render H man an executor de son tort / but 
it is established that there are certain things which 
anyone may do without incurring this liability, and it 
will be prudent to keep strictly within the limits thus 
laid down by the courts. A stranger may, without risk^ 
look after the goods of the deceased with a view to their 
preservation *, may order a funeral in a manner suitable 
to the rank in life and the property of the deceased, 
either defraying the expense thereof himself, or doing 
so out of the testator's estate ; may make an inventory 
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of the property with a view to prevent its abstraction ; 
feed his cattle, or provide necessaries for his children. 

A person appointed executor is not obliged to serve 
the office, but he may be compelled by the Court of 
Probate to declare within a reasonable time whether he 
will or will not, and this option ceases if he once takes 
upon himself the administration of the estate, for in 
that case he must prove the will, and continue to act as 
executor, unless the court accepts his resignation and 
appoints another person to act as administrator — a 
course which it is very difficult to induce it to take. 
Any acts which would make a stranger an executor de 
son tort will amount to such an administration on the 
part of a person appointed executor as will deprive 
him of the freedom to renounce the office. 

In order to be binding, the renunciation of the 
office of executor must be recorded in the Court of 
Probate. Even this formal act, however, may be re- 
tracted at any time before the grant of letters of 
administration. Nay more, should there be several 
executors, and some renounce while others act, then 
should the last survivor of the acting executors die 
without making his will and appointing an executor, 
those who formerly renounced the executorship of the 
original will will have another opportunity of retracting 
their renunciation, and taking upon themselves the 
office which they previously declined. 
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CHAPTER X. 



OJ* PROBATE. 



Immediately upon the death of the testator, the per- 
sonal property of which he died possessed passes to 
his executors, to he distributed, after the payment of 
his funeral expenses and debts, in the manner directed 
by the will. The real property of the testator does 
not vest at all in the executors, but passes immediately 
to the persons to whom it is bequeathed, or in more 
technical language devised, subject, however, to the 
payment of the testator^s debts, should the personal 
property which he has left behind prove insuflScient for 
that purpose. The duties and responsibilities of the 
executors, therefore, refer only to the personal property 
of the deceased, as will be more fully shown in another 
place.* Immediately upon the testator^s death, the 
executor or executors may take possession of his personal 
property, they may provide for his interment, they may 
pay or receive debts due from or to him, and if they 
once administer to the estate they become liable to be 
sued in the same manner as he might have been if he 
had been living. They may even commence actions on 
behalf of the estate, although they cannot maintain 
them beyond the point at which it becomes necessary 
in the course of legal proceedings to prove the validity 

* See Ohap. XIII. - -*, 
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of the will, and their right to act as executors under 
it by taking out what is called probate of the will. 
To do this the executor or executors must prove the 
will before the proper officer of the Court of Probate ; 
— i. e. they must show in the mode appointed by law 
that the will is really the duly-executed will of the tes- 
tator, and that they are the executors appointed under 
it. On doing so the original will is deposited in one 
of the registries of the court, and they obtain a copy 
of it certified by the seal of the Court of Probate, 
which is the only evidence of the will that the law 
allows to be received in any court of justice upon any 
question affecting the personalty of the deceased. 

It is clear that it would in many cases, perhaps in 
most, become necessary for the executors to take this 
step at a very early day, but the law — having regard 
to the importance of not allowing persons to act under 
wills whose validity has not been proved to a com- 
petent authority — ^has limited the time within which 
probate mmt be taken out. The statute 55 Geo. 111. 
c. 184, sec. 37, enacts ^' that if any person shall take 
possession of and in any manner administer any part 
of the personal estate and effects of any person de- 
ceased without obtaining probate or letters of adminis- 
tration of the estate and effects of the deceased within 
six calendar months after his or her decease, or within 
two calendar months aftet the termination of any suit 
or dispute respecting the will or the right to letters of 
administration, if there shall be any such, which shall 
not be ended within four calendar months after the 
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death of the deceased^ every person bo offendiog shall 
forfeit the sum of 100/.^ and also a further sum at and 
after the rate of 10/. per cent, on the amount of the 
stamp duty^ payable on the probate of the will or 
letters of administration of the estate and effects of 
the deceased.^' It is desirable to take steps to prove a 
will even earlier^ for under the rules of the new Pro- 
bate Court '^ no probate or letters of administration^ 
with the will annexed^ shall issue after the lapse of 
seven day9 from the death of the deceased^ unless 
under the direction of the judge.'^ Of course a 
reference to the judge of a matter whichi in or- 
dinary casesj is disposed ofj as we shall see^ by a 
register^ is attended with some additional delay and 
expense. 

Premising ^hat a will disposing solely of real pro- 
perty * need not be proved^ we proceed to inquire — 

Where a will must be proved. — Under the Probate 
Act, 20 and 21 Vict. c. 77 (passed in 1857), a Court 
of Probate was established in lieu of the old eccle- 
siastical courts* It holds its sittings in Westminster 
HalL To that court is attached a principal registry of 
wills (presided over by a principal registrar), the 
building used for the purpose being the former registry 
of the Prerogative Court of Canterbury, 6, Great 
Knightrider Street (Doctors^ Commons). But in 
addition to this, there are for England and Wales forty 
district registries^ the localities of which, and the dis- 

* That is, of freehold or copyhold land, for leaseholds ard 
personalty. 
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tricts attached to them, are given in the Appendix. ^ 
Each district registry is presided over hy a district 
registrar. 

If the testator at the time of his death resided per- 
manently in any one of the forty districts to which we 
have referred, then probate of the will, in what is 
called common form, f T^^y be obtained at the registry 
of that district ; and such probate or letters of admi- 
nistration will have effect over all the personal estate of 
the deceased, in whatever part of England or Wales 
it may be situated. The executors may, however, in 
any case prove the will at the principal registry in 
London. They had better do so if any real doubt exists 
as to the permanent residence of the testator at the 
time of his death ; and they must do so if he resided 
abroad, or in any part of England or Wales not in- 
cluded in the forty districts which, as it will be seen, 
do not embrace the metropolis, and several of the 
counties in its neighbourhood. The fact of the de- 
ceased having, at the time of his death, had a perma- 
nent abode within the district at the registry of which 
probate is applied for, must be proved by the affidavit of 
some or one of the persons applying for probate. And 
the district registrar, before he entertains any applica- 
tion for probate or administration, is directed to ascer- 
tain that the deceased had, at the time of his death, a 
fixed place of abode within his district; and in no 
case to allow probate or letters of administration to 
issue until all inquiries, which he may see fit to insti- 
* See Appendix, p. 190. t See p, 78. 
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tute, have been answered to his satisfaction. When, 
however, a grant of probate shall have been once made 
by a district registrar, it will not afterwards be liable 
to impeachment or revocation on the ground that the 
deceased did not, in fact, reside within the district. 
Of course, however, persons making false aflSdavits 
with respect to the testator^s residence, would be 
liable to the penalties of perjury. 

One important point remains. An executor may 
prove the will of his testator at a district registry 
without the intervention of a professional man. But 
an application for probate at the principal registry 
must be made through a proctor, attorney or solicitor. 
We furnish in the Appendix directions and the neces- 
sary forms to enable an executor himself to prove 
the testator^s will without the assistance of an attorney. 
This should never be done where the property is large, 
or the affairs of the deceased are at all complicated ; 
but where the case is otherwise, economy may often 
be safely consulted by the executor taking upon himself 
the proof of the will. 

fVho should prove the Will* — If executors be ap- 
pointed under a will no one can prove it until they 
have renounced;* their renunciation being in the 
form appointed in the Probate Act, and entered and 
recorded in the Court. If the executors do not either 
prove the will or renounce within a reasonable time, 
any person interested under it may compel them by 
process of the law to take one course or the other. 

* See Chap. IX. 
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And if the executors have not the will in their posses- 
sion, they may invoke the aid of the Probate Court to 
enforce its production by any person in whose custody 
it may happen to be. And as wills are frequently 
deposited with solicitors, it is important to observe 
that the lien which, as a general rule, they have for the 
amount of their unpaid bills upon the papers of their 
clients, does not extend to an original will j and that, 
therefore, however much a testator may die indebted 
to his solicitor, the executors, without payment of his 
claim, may compel him to produce such will if he have 
it in his possession. 

Where there are two or more executors probate will 
be granted to any one of them who ''propounds*' 
the will (as its formal production to the registrar is 
styled). But the others may afterwards come in and 
prove it also if they like. It is, however, wholly un- 
necessary for them to do so, as a probate granted to 
one of several executors enables all to act upon it, 
whether they have or have not taken part in the 
proof. 

How the Will is to be proved. — A will may be proved 
either in what is called common form or by form of 
law, which is also called proving in solemn form, or 
by witnesses. 

A will is proved in common form when it is proved 
by the executor in the absence of the parties interested. 
It is said to be proved in solemn form when parties 
interested, such as the widow and next of kin, who 
might be entitled to the testator's property if he had 
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died intestate, are summoned to attend to witness the 
proof and oppose it if they see ground for disputing 
the validity of the will. Now an executor may either 
be compelled to prove the will in the latter manner 
by the parties interested, or he may do so voluntarily. 
For when once a will has been proved in solemn form 
it can never afterwards be set aside, but if it be merely 
proved in common form, the executor may, at any time 
within thirty years from its execution, be called upon 
by parties interested to prove it in solemn form. If, 
therefore, an executor has any serious doubts whether 
a will may not be invalid, either from the insanity of 
the testator, or some other cause, it is advisable that, 
for his own protection, and to save himself future 
embarrassment, he should prove the will in solemn 
form. Where there is no such doubt, which is the case 
in ninety-nine cases out of a hundred, it is sufficient to 
prove the will in common form. As this may be done 
at a district registry, (if the will is provable there,*) by 
the executor in person, without the intervention of a 
professional man, we shall describe somewhat minutely 
the mode of proving a wiU in "common form.'' 

The executor must take the will to the district 
registrar, who, on receiving the application, will com- 
municate by the next post, to the principal registry, a 
notice of the fact. If no application for probate has 
been made at the principal registry by any other 
person, or if no notice of opposition to the proof of 
the will has been deposited by any parties interested, 

* See ante^ p. 76. 
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^he will, lie will grant probate, i. e. he will give the 
executor a copy of the will, having annexed to it a 
certificate that the original document is didy proved to 
be the will of the testator. The original will is de- 
livered up to the registrar to be kept by him. 

At the time that the executor applies for probate, he 
must also make an affidavit to be forwarded to the 
Commissioners of Inland Revenue as to the amount of 
personal property of which the deceased died pos- 
sessed.* 

It would be useless here to attempt even an outline 
of the proceedings upon proving a will in solemn 
form, for the assistance of a professional man must 
necessarily be invoked. It will be sufficient to state, 
that when the testator had at the time of his death a 
fixed abode in one of the country districts, and his 
personal property, not including property held in trust, 
and without deducting debts, is under the value of 
200^. — ^while he is not at the time of his death lawfully 
entitled to real estate to the value of 800/. — then the 
will may be proved in solemn form before the County 
Court, when all questions with respect to its validity 
may be heard and determined. Even, however, where 
the property of the deceased is thus limited in 
amount, the executor may resort to the Central Court 
of Probate, and he must do so if the testatoi-^s pro- 
perty exceed these limits, or if he had not a fixed 
residence in one of the country districts. 

We have said that parties interested in a will may 

* For form, seo Appendix. 
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compel the executors to prove it in solemn form, and 
thus to give them an opportunity of contesting its 
validity. This may be done, as we have already seen, 
after the will has been proved in common form. 

Proof of the will in the latter mode may also be 
prevented by the entry of what is called a caveat, either 
at the principal registry in London, or at the registry 
of the country district in which the deceased resided. 
This caveat is merely a notice to the registrar, signed 
by the proctor or attorney of a party interested, that no 
proof of the will of the testator named in the notice 
is to be permitted without notice to him. A caveat 
remains in force for six months, but may then be 
renewed. Should the will be brought in for probate 
while a caveat is in force, the registrar will immediately 
give notice to the opposing party to attend on a certain 
day and prove his interest in the will. If he do not 
then put in an appearance, there is an end of the 
opposition, and the will may be proved in common 
form } but if he does appear, that constitutes the com* 
mencement of a suit for determining the validity of 
a will, which must then be proved in solemn form. 

The only question that remains is as to the parties 
who may oppose the proof of a will. The next of kin 
and the widow may always do so ; for if the testator 
died intestate his property would come to them* Any 
of these may contest the validity of a will, even 
although he or she may actually have received a legacy 
tinder it, but in that case the amount of the legacy 
must be paid into court. A next of kin calling upon 
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an executor to prove a will in solemn form, is not 
ordinarily liable to the payment of costs, althougli the 
decree of the court may ultimately be in favour of the 
will. But he may be made liable if the proceedings be 
manifestly groundless and vexatious, or if they have 
been taken after a long acquiescence in the will, which 
is not accounted for by special circumstances. 

A creditor who has taken out letters of administra- 
tion to the estate of a deceased person may oppose 
the proof of a will subsequently brought in by an 
executor. 

The executor or legatee of one will may oppose the 
proof of another. 

Probate of a will may be revoked — 1st, if a will 
having been proved in common form, the executor sub- 
sequently fails, when called upon, to prove it in solemn 
form; 2nd, if the probate have been obtained by 
fraud; and 3rd, on the production of a later will. 

If the deceased, at the time of his death, had a 
fixed residence in one of the country districts, and his 
personal property (deducting debts, but exclusive of 
any of which he is only a trustee) is under the value 
of 200/., and his real property (if any) is under the 
value of 300/., the County Court of the district in 
which the deceased resided may revoke the probate. In 
other cases, application must be made to the Court of 
Probate in London. 

By section 77 of the late Act, however, all payments 
bond fide made to any executor under or before the 
revocation of the probate under whieh he acted^ will be 

1% 
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a good discharge of the person who has made them ; 
and the executor will be entitled, before handing over 
the estate to his successor, to reimburse himself for any- 
lawful payments which he has made. 



CHAPTER XL 

OF LETTERS OF ADMINISTJIATIOK* 

If a person dies without leaving a will he is said to die 
intestate. In that case, so much of his personal estate 
as is requisite for the payment of his debts is thus ap- 
plied, while the remainder is distributed amongst his 
widow and next of kin, in the manner which we shall 
hereafter point out. It is, of course, clear that some 
one must undertake the duty of getting in the estate 
of the deceased, settling the claims upon it, and dividing 
the surplus — must, in fact, do very much what an 
executor would under a will. Now, no person can un- 
dertake this office — that of an " administrator,*' as it 
is called — ^until he has been regularly appointed under 
the authority vested in the Probate Court by the recent 
Act. Indeed^ a hea\'y penalty is imposed by the Stamp 
Act upon persons taking possession of or administering 
the effects of deceased persons, without obtaining letters 
of administration within six calendar months from the 
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deceased^s death, or in case there be a suit as to the 
right of administration, not ended within four calenda : 
months of the death, then within two calendar months 
from the termination of the suit. 

The first point to consider is, — the person who is en- 
titled to take out letters of administration, 

A husband has an exclusive right to administer to 
the estate of his deceased wife ; while a widow will, in 
most cases^ be granted the administration of the estate 
of her deceased husband, in preference to any of his 
next of kin. Her claim may indeed be set aside, if it 
can be shown that under her marriage settlement she 
is deprived of all interest in her husband's property, if 
she is a lunatic, or if she has eloped from her husband 
and lived in adultery. The circumstance of her having 
married again is not in itself a decisive objection, 
although if it were urged by the whole of the children 
of the first marriage, it is most probable that the court 
would listen to it, and grant administration to one of 
them. 

If the deceased have not left a widow, then adminis- 
tration is usually granted to the next of kin who is 
willing to accept it. Now, in determining this ques- 
tion — who is next of kin ? — it must be recollected that 
females are equally entitled with males, and that half- 
blood relations of the deceased are entitled, as well as 
those of the whole blood, to claim administration. The 
children of the deceased have the first claim to adminis- 
tration, then his lineal descendants (i. e. grandchildren, 
great-grandchildren, &c., to the remotest degree), and 
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after them his parents ; then follow in succession the 
brothers and sisters, the grandfathers and grandmo- 
thers; the uncles, aunts, nephews and nieces of the 
deceased; his great grandfathers and grandmothers; 
and lastly, his cousins. 

When there are several persons equally near of kin 
to the deceased, the court grants administration to the 
person desired by the majority of those who have a 
right to have the estate of the intestate distributed 
amongst them ; a whole-blood relation, however, being 
generally preferred to a half-blood relation df the same 
degree, a male to a female, and an elder to a younger 
son. But the court is not bound by these rules, if it 
be shown that a person who would ordinarily be entitled 
to appointment is unfit for the office, or that amongst 
those standing in the same degree of relationship to 
the deceased, one is from his business habits and know- 
ledge preferable to another. 

If a bastard die intestate, without wife or child, the 
Crown is entitled to his goods, subject to the paytnent 
of his debts, and in most cases a nominee of the 
Crown is appointed executor. Indeed, by one of the 
rules of the New Court, no letters of administration to 
the goods of such a person, or of a person dying with- 
out known relatives, are to be granted, until notice has 
been given to the proper law officers of the Crown, 
in order that they may decide whether they will inter- 
fere. 

If the next of kin do not take out letters of admi- 
nistration to the estate of an intestate, any creditor of 
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the deceased may cite them to appear in the Probate 
Gourtj and then either accept or refase the office. If 
they do not appear, or if when they appear they refuse^ 
it is then nsual to grant letters of administration to one 
of the creditors, for until an administrator is appointed 
their debts canhot be paid. When a creditor has once 
been appointed administrator, he cannot be displaced 
during his life by the next of kin. But if, on his 
death, the estate is not fully administered to (t. e. if the 
debts due to and from it are not paid, and the surplus 
distributed amongst those who have a right to it), the 
next of kin may then eome in and obtain letters of 
administration to that which still remains to be dealt 
with. 

If neither the next of kin nor the creditors of the 
deceased are willing to take out administration, it may 
be granted to any person at the discretion of the 
court. 

A married woman may be an administratrix, but the 
consent of her husband is necessary, as she cannot her- 
self enter into the administration bond (as to which 
see post^ p. 88), It is said, however, that if the hus- 
band be abroad or incompetent, a stranger may be 
joined in the bond in his stead. A woman judicially 
separated from her husband can also act as an adminis- 
tratrix, without his consent. 

We now come to the question — 

How to obtain Adminiatration, — If the intestate had 
at the time of his death a fixed residence within any 
one of the country districts, application for letters of 
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administration may be made, at the pleasure of the 
applicant, either at the district registry or at the prin- 
cipal registry in London. If he had not such a fixed 
residence, then application must be made at the prin- 
cipal registry. 

The person applying will have to satisfy the district 
registrar that the deceased had a fixed residence within 
his district, and, moreover, that he (the applicant) is the 
next of kin ; or that if there are others as near or 
nearer of kin to the deceased than himself, that they 
have had notice of his application, and do not oppose 
it j or if it is a creditor who applies, that the next of 
kin do not intend to apply for the grant of letters of 
administration. No letters of administration can issue 
until after the lapse of fourteen clear days rom the 
death of the deceased, unless under the direction of 
the judge. But after the expiration of that time (or 
sooner if the judge directs), the registrar — if satisfied 
by the oath of the applicant, or by affidavits and de- 
clarations on oath that the applicant has a right to 
administration, and that his claim is made after notice 
to the parties entitled to oppose — ^will grant letters of 
administration, which forthwith confer upon the admi- 
nistrator rights and powers similar to those possessed by 
an executor over the estate and eflFects of the deceased ; 
subject, however, to the duty of distributing them in 
the manner we shall hereafter point out. 

By the 81st section of the Probate Act, every person 
to whom administration is granted shall give bond to 
the judge of the Court of Probate, and, if the court or 



OF LETTERS OF ADMINISTRATION. 89 

district registrar require, with one or more surety or 
sureties, conditioned for duly collecting, getting in and 
administering the personal estate of the deceased. The 
registrars are directed by the rules of the court to take 
care (as far as possible) that the sureties to administra- 
tion bonds are responsible persons; and the sureties 
are bound to declare on oath that they are worth the 
sum in which they are bound, after payment of all 
their just debts. 

And by section 83 of the same Act, it is provided that 
the court may, on application or motion, or petition in 
a summary way, and on being satisfied that the condi- 
tion of the bond has been broken, order one of the 
registrars of the court to assign the same to some 
person to be named in the order; and such person, his 
executors or administrators, shall be entitled to sue 
upon the bond in his own name at law and in equity, 
and to recover thereon as trustees for all persons in- 
terested. 

An application for the grant of letters of adminis- 
tration may be opposed in the same way as the probate 
of a will. A caveat against a grant may be lodged 
with the registrar in the same way, and will have the 
same force. The subsequent steps in the suit are also 
similar, but it is unnecessary to allude to them further 
in a work of this kind, as it is clear that no steps can be 
safely taken either to oppose the grant of letters of 
administration, or to obtain them when contested, ex- 
cept under legal advice. 

We have hitherto spoken of the grant of letters of 
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administration when the deceased has died intestate. 
But it is also frequently necessary to grant letters of 
administration when a will has heen made. We shall 
refer briefly to the principal oases in which this exigency 
arises. 

f Administratio cum Testamento emnexo (i. e. Adminis^ 
iration with the Will' annexed). — It sometunes hap- 
pens that a testator makes a will, and either appoints no 
executors ; or the appointment fails from the perscms 
who are appointed executors refusing to act, from their 
dying before the testator, or before they have proved 
the will, or dying intestate before they have adminis- 
tered under it, or from their being at the time of the 
death of the testator under some legal incapacity to 
act as executors. The court then appoints some one 
to administer the estate in conformity with the will, 
and this person is said to be the administrator with the 
will annexed. Letters of administration of this de- 
scription are obtained in the same manner as in the case 
of intestacy. But the person who has a right to be 
appointed administrator is not always the same. 

If the executors appointed by a will refuse* to prove 
it, administration, cum testamento annexe, will be granted 
to the widow, next of kin, or a creditor, as we have 
already explained. But when the testator has not ap- 
pointed any executor at all, or when an executor has 
died intestate, leaving the work of administration un- 
finished, the court will consider which of the claimants 
to administration has the greatest interest in the estate 
of the testator. Now, it is perfectly clear that the person 
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who has the greatest possible interest in the estate being 
made to produce as much as possible, is the residuary 
legatee ; * and therefore in the eases to which we are 
now referring, the residuary legatee is considered to 
have a prior claim even to the next of kin. If, how- 
ever, there be no residuary legatee, the person first 
entitled is the next of kin ; and if he declines, admi- 
nistration may then be granted to a legatee or a cre- 
ditor. 

Administratio de bonis non.'f — If a testator have ap- 
pointed only one executor to his will, and that exe- 
cutor dies without having administered to the whole of 
the estate, and without having himself appointed an 
executor, or if two or more executors have been ap- 
pointed, and the last surviving executor dies, leaving 
the estate in a similar position, it is obviously neces- 
sary that some provision should be made for the 
administration of the remainder of the estate. In 
order to effect this, the Court of Probate grants let- 
ters of administration (in the same way as if the tes- 
tator had died intestate) in reference to such remaining 
portion of the estate. Of course, however, the admi- 
nistrator thus appointed will also be an administrator 
'' with the will annexed,'* and will be bound to carry 
out the directions of that instrument. As an admi- 

* The residuary legatee is the person to whom is left what 
remains of a testator's estate, after his debts have been dis- 
charged and the whole of the legacies paid. 

•j- Administration de bonis non (administratis) ^ i. e. admi- 
nistration of the goods or estate not administered. 
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nistrator, unlike an executor, cannot transmit by his 
will the representation of the deceased testator, it is 
clear that an administrator de bonis non must also be 
appointed by the court in case of the death of the 
administrator first appointed, leaving the estate still 
undistributed. 

Administratio durante minor e tstate.* — ^When a per- 
son appointed sole executor is under age at the death 
of the testator, or when the next of kin or other 
person entitled to the administration of the effects of 
the intestate is under age, administration is granted to 
some person during the minority of such executor, or of 
the person so entitled to administration. The Court of 
Probate has full discretion in the appointment of an 
executor of this description, but it is usual to appoint 
the guardian of the minor. 

Administratio pendente lite.f — Pending any suit 
with respect to the validity of the will of a deceased 
person, or with reference to any contested right of 
probate or of administration to such will, the Court of 
Probate is authorized by the late Act to appoint an 
administrator of the estate of the deceased. The per- 
son so appointed has the same rights and powers as a 
general administrator, but he acts under immediate 
control and direction of the court, 

Administratio durante absentid.i — If an executor 
appointed by a will, or the next of kin in case of in- 

"^ Administration during a minority, 
t Administration pending suit. 
t Administration during absence. 
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testacy, be absent beyond sea at the time of the testator's 
deaths the Court of Probate may, if the circumstances 
require it^ grant to some fit person the administration 
of the estate during the absence of the executor or of 
the next of kin, who, on their return, will be entitled 
to have these letters of administration revoked, and to 
act as executor or administrator respectively. 

Letters of administration may be revoked by the 
Court of Probate or by the County Court of the dis- 
trict * in which the deceased resided, if they have been 
obtained by false representation or by surprise, if ad- 
ministration has in the first instance been granted to a 
wrong person, or if the administrator appointed has 
since become incapable of acting. 

Payments made to and by an administrator whose 
letters are revoked, are, however, protected in the same 
manner as those made to and by an executor in case of 
the revocation of a probate.f 



CHAPTER XII. 

TO WHAT PROPERTY OF THE DECEASED AN EXECUTOR 
OR ADMINISTRATOR IS ENTITLED. 

The interest of an executor in the estate of the tes- 
tator is derived exclusively from the will, and dates 

^ The circumstances which give the County Court jurisdic- 
tion are the same as those which give it jurisdiction in the 
revocation of probate. See arUe, p. 83, 

t See ante, p. 83, 
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from the date of the testator's decease. On the other 
hand^ the administrator takes entirely by virtue of the 
letters of administration ; although if any person has 
injured or misappropriated any portion of the testator^s 
estate in the period between his death and the grant of 
letters of administration^ the administrator when ap- 
pointed may bring an action and recover damages for 
the injury. When once, however, letters of administra- 
tion have been granted, the administrator has the same 
property as an executor in the personal estate of the 
testator ; and we may deal with them together in ex- 
plaining of what that personal estate is composed, and 
over what portions of the property of the deceased 
the executor or administrator has jurisdiction, and how 
far he is charged with the responsibility of distributing 
it in payment of the testator's debts, and according to 
the directions of his will. 

Immediately on the death of the testator, or on the 
grant of letters of administration, the whole of his 
personal estate becomes the property of the executor. 
It is his duty, as we have said, to distribute it amongst 
the legatees after payment of the debts ; but although 
they can compel the executor or administrator to fulfil 
his duty by invoking the aid of the Court of Chan- 
cery, even specific articles which have been bequeathed 
to them do not become theirs until the executor has 
either actually handed them over, or signified that he 
holds them at their disposal, and on their behalf. 

With the testator's real property the executort have 
nothing to do, unless it be devised to them^ as la fre- 
quently done, for cpuversiou into moneyi for ^he pay* 
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merit of debts or legacies. It passes to the heir Or the 
devisees (that is, the persons to whom it is devised). 
It may be remarked, however, that should the personal 
estate prove insufficient to pay the testator's debts, the 
Court of Chancery will make the real property available 
for the purpose, whether it has been inherited by the 
heir, or passed under the will to a devisee. 

When we speak of *'real property," we mean free- 
hold or copyhold lands and houses. For the testa- 
tor^s leaseholds, and the right to occupy any land or 
houses which he held on a yearly tenancy, and to 
retain them until proper notice has been given by 
the landlord, pass to the executors or administrators. 
The executor cannot, indeed, refuse to accept any of 
the testator's leasehold property, or the tenancy of any 
house or land which he occupied, although they may 
not only not be beneficial to the estate, but may entail 
a burthen upon it, for an executor must take the whole 
of his testator's personal estate, or none; he cannot 
pick and choose amongst it. 

All goods, chattels, money, and securities for money, 
even money secured by a mortgage of freehold estate — 
tame and domestic animals, as horses, cattle, sheep, 
poultry, &c., form part of the personal estate of the 
testator. 

Trees, grass, and the fruit growing on the testator's 
freehold or copyhold land at the time of his death, 
pass with the land to the heir or devisee. But the 
executors have a right as agamt the heir to the grow« 
ing crops of coru; and of other things, such as hempi 
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flax, hops, potatoes, and the like, which are sown and 
reaped annually, and the production of which is the 
result of cultivation and labour. If, however, the 
estate is devised, the devisee (unless the will contains 
a contrary direction) takes the growing crops as well 
as the land. 

We have said that the chattels of the deceased pass 
to the executor as part of the personal estate. There 
are, however, some exceptions to this rule. In the 
first place, family heirlooms go*to the heir. Secondly, 
fixtures generally pass with the property to which they 
are annexed, the exceptions being machinery erected 
for the purposes of trade, of a description which in 
the neighbourhood is commonly treated as removable 
by a tenant, and which can be removed without injury 
to the freehold ; and those articles of domestic conve- 
nience in a dwelling-house, such as looking-glasses, 
cornices, bookshelves, &c., which are but slightly an- 
nexed to the walls, and which, indeed, according to 
the recent decisions of the courts, can hardly be reckoned 
fixtures at all.* Thirdly, the executors cannot claim 
any goods settled on the wife of the testator by a valid 
marriage settlement, any articles which he has given to 
her, or what are called the paraphernalia of the wife, 
i. e, her apparel, and ornaments of a kind suitable to 

^ This is a general, practical statement of the law on the 
subject of fixtures, but it is in so very unsettled a state, and its 
application depends so much on the particular circumstances 
of each case, that an executor should, for his own protection^ 
always obtain legal advice in case of ?t dispute arising between 
himself and the heir, or devisee, with respect to fixtures. 
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her rank and degree. Not only do not these come to 
the executors, although the husband might have dis- 
posed of them had he wished ; but if he has pawned 
them during his lifetime, the widow will be entitled to 
call on the executors to redeem them if her husband 
have left sufficient assets. 

The executors have a right to sue the debtors of the 
deceased, and realize for the benefit of the estate all 
debts due to the testator for goods sold, or on bonds, 
contracts, bills, promissory notes, &c. They may also 
obtain damages for the breach, during the lifetime of 
any testator, of any contract which he may have made 
with another person ; and it is unnecessary to say that 
they may bring actions for the breach, after the death 
of the testator, of any contracts made with him, " his 
executors, administrators, and assigns." 

They caimot, however, bring any action for an injury 
to the person of the testator ; the right to bring such ac- 
tions for assault, false imprisonment, the unskilfulness 
of a medical practitioner, and others of a like kind, 
which he might have brought, dies with him. They 
may, however, bring an action for an injury done to 
any portion of the personal estate of the testator, either 
before or since his death, by which such estate has 
been rendered less valuable in their hands. And 
within one year after the testator's death, they may 
bring an action for any injury done to his real estate 
not more than six months before his death, and may 
apply any damages recovered to the augmentation of the 
personal estate. Moreover, should the testator be 
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killed by the negligence of any person or eorporatkm, 
the executors may (under the 9th and 10th Viet. c. 08) 
bring an action against such corporation ; but although 
the action is brought in their name, the damages re- 
covered will go not to the testator's estate, but to the 
wife, husband^ parent, or child of the deeeased-^amongst 
whom the jury may apportion the sum awarded in such 
a manner as they think fit. An action of this kind 
must be commenced within twelve months from the 
death of the testator. 

By the death of a master a servant is discharged, 
and therefore the executors and admini9trators can 
bring no action to enforce any agreement of service 
entered into with their testator. Nor can they insist 
on retaining the benefit of the services of an apprentice, 
unless by his indentures he is expressly bound to the 
testator, his executors, and administrators. 

If the testator was the owner of land in fee-rsimple,* 
any rent due from his tenants, but unpaid at the time of 
his death, will go to the executors ; any rent becoming 
due after his death will go to the heir. If, indeed, he 
had only a life-estate in the land, the case is somewhat 
more favourable to the executors, for they will not only 
be entitled to rent which became due during his life- 
time, but by 11 Geo. II. c. 10, s. 15, '^ where any tenant 
for life shall happen to die before or on the day on 
which anj'^ rent was reserved or made payable upon 

^ A person in said to have the fee-simple of land when he 
has — not a mere interest, however long, in it— hut the entire 
ahsolute property. 
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any demise or lease of any lands^ tenements^ or here** 
ditamentSi whicl) determined an the death of such 
tenant for life, the executors or administrators of such 
tenant for life shall and may in an action on the pase 
recover of and ftrom such under-tenant or under-tenants 
of suoh lands, tenements or hereditaments, if auoh 
tenant for life die on the day on whieb the same is 
made payable, the whole, or if before suoh day, then 
a proportion of suoh rent, according to the time such 
tenant for life lived, of the last year or quarter of a 
year, cmp other time in which the said rept was growing 
due as aforesaid, making all just allowances, or a pro- 
portionable part thereof respectively/* 

And it may be stated generally, that all actions or 
suits actually brought by the testator, and proceeding 
at the time of his death, may be proceeded with by 
the executors, and the damages recovered therein added 
to the personal estate which they are charged to ad- 
minister. 

Although a wife cannot, in the lifetime of her hus- 
band, enter into any contracts, incur debts, sign valid 
bonds, or give bills or promissory notes, she may have 
legacies left — ^bonds, bills or promissory notes given to 
her. Now unless these are settled upon her to her 
separate use, the husband has a right to receive the 
proceeds, and appropriate them to his own use. If 
he have done so in his hfetime, these form part of 
his personal estate. So they do, also, in eases where 
the law gives him a right to sue for them in his 
own name, and he has so sued and recovered judg- 

o 2 



100 LAW OP WILLS, EXBCrrOKS, ETC. 

nieut. Bat if he neither actually received the pro- 
ceeds of such legacies, bonds, biUs, notes, &c., nor 
recovered a judgment in an action brought in his own 
name alone, nor had execution awarded in an action 
brought in the joint names of himself and wife, nor ob- 
tained a decree from a Court of Chancery for the pay- 
ment of the money to him or to his use, then on his 
decease the right of the wife will, as the law expresses 
it, *' survive." That is'to say, after her husband's death, 
she will be entitled to the legacies, bonds, bills, promis- 
sory notes, &c., left or given to her in his lifetime, and 
his executors must not attempt to meddle with them. 



CHAPTER XIII. 

THE POWERS AND DUTIES OP AN EXECUTGIl OH 

ADMINISTRATOR. 

The powers of an executor and an administrator are 
exactly the same. 

Within a convenient time after the testator's death 
or the grant of administration, the executor or admi- 
nistrator has a right to enter the house of the deceased 
(even although it may on his decease have descended 
to the heir) in order to remove the goods of tlj^ 
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deceased^ provided he do so without violence ; or that 
the door be open, or at least a key be in the door. 
Although, however, the hall-door be open, he cannot 
justify forcing the door of any chamber to take the 
goods contained in it, but is empowered to take those 
only which are in such rooms as are unlocked or in 
the doors of which he may find the keys. He has also 
a right to take deeds and other writings relative to the 
personal estate out of a chest in the house if it be 
unlocked, or the key be in it, but he has no right to 
break open even a chest. If he cannot take possession 
of the effects without force he must desist, and bring 
an action. On the other hand, if the executor or 
administrator be remiss in removing the goods within 
a reasonable time, the heir may distrain them.* 

The executors or administrators of the deceased 
have, of course, all the necessary powers to enable 
them to get in the estate of the testator, and to en- 
force payment of money due to him. They may bring 
actions. They may distrain not only for the rent of 
any leasehold land of the testator^ s, which either he 
or they may have let to an under-tenant; but they may 
also distrain for the arrears of rent due at the time of 
the testator^s death from the tenants of any of his 
freehold or copyhold property. 

They can dispose absolutely of the whole personal 
estate of the testator as freely as he could have done 
in his lifetime; selling, mortgaging or giving away 
any part of it, subject, however, as we shall hereafter 

* Williams's " Executors and Administrators," vol. ii. p. 832. 



111 .^le fooA to the estate any loss 

ct . .anient or wasteful manner of 

!•( ^^ to the ittterirention of the 

11 nuoh, if it sees fit, may take the 

1 ^i ^tate into its owii hands on the 

I , .jvveutor or administrator is incom- 

,;>*%»vn'thy. The important ^oint> how"- 

^i]^ have dealings with executors or 

>« t» that a Bale> mortgage or gift by them 

A»rt the property cannot be recovered back 

Kt^haser, mortgagee or donee, unless it 

j^,^(i he knew the executor was a party to a 

.ou the estate and acted cdllusively with him 

, ui^ it out. Genei-ally speaking also an executor 

, wjfidly dispose of or pledge any portion of the 

x.vi:>> estate in payment of, or as security for, his 

, vM^t to a third person^ fbr in such case that 

..>iM ulUst know that the eiefcutor was betraying his 

,^ and acting contrary to good faith. 

v^Hjie of the most important points for an executor 

^ t)e«r iti mind is, that he cannot himself, directly or 

y^^J^ectiy, purchase any part of the testator's estate. 

^dtes or bills made payable to the deceased> or to 
tii^ order, may be endorsed by the executor or adminis-* 
urator. 

Executors or administratoi's, hoWerer numerous> are 
legarded in law as one person ; and each executor has 
full authority over the testator's estate, and may act 
without the sanction of his colleagues ; the acts of one 
l»eing disemed the acts of all. A single executor may 



POWKAS AND J>UTIE8 OF AN BXBCUTOB. 108 

therefore effect a raUd sale or mortgage of any of the 
testator's property; but it is almost unnecessary to 
say that it would be most improper foi^ him to do so 
unless he hbd the sanotion of his oo-execators^ 

The first duty of an executor is to conduct the 
funeral in a manner suitable to the conditioli of life 
of the deceased, and to the fortune which he has left 
behind him* If the estate of the deceased is solvent — 
that is^ if more than sufficient is left to pay his 
debts — the court will not scrutinize very closely any 
expenditure which the executor may incur on this 
head* But on the other hand, if the estate be in^ 
solvent^ the executor must be careful to incur no 
greater expense than is necessary for a decent funeral, 
for it would be obviously unjust to the creditors to 
allow more than this to be abstracted from the assets 
which are already insufficient to discharge their just 
claims^ 

The executor must then obtain probate of the will 
of the deceased, about which we have already said 
sufficient in a previous chapteri 

At as early a period as possible the executor or 
administrator should draw up an inventory of the 
goods, chattels, money, securities, debts, leaseholds, 
&c., comprised in the personal estate of the deceased, 
giving therein such a full and true description of them 
as may enable them to be identified^ 

The goods and chattels, leaseholds^ &ct must be 
appraised I and although it is not sU'it^tly necessary^ 
it is better that this should be done by sworn ap- 
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praisers. The estimated value of each chattel must 
be placed opposite to it in the inventory; and the 
executor or administrator must also, in stating the 
debts due to the deceased, distinguish those which 
ne believes to be good from those which he considers 
to be bad or doubtful. 

This inventory the executor or administrator is 
bound on request to show to any person interested in 
the estate — such as a creditor or legatee. 

Another important duty of the executor is, to get 
together all the goods and chattels of the deceased, 
and to place them in some convenient and safe place 
of custody. He must also, as promptly as possible, 
take steps to recover the debts due to the testator, 
for if through any delay on his part a debtor should 
have an opportunity of getting out of the way, or 
if the debt should become barred by the Statute of 
Limitations, the executor would be compelled to make 
good the loss to the estate. And should the will 
direct the sale of any of the testator^s property and 
securities, the executors must be careful to avail them- 
selves of the first favourable opportunity, as they 
might otherwise be debited with the loss upon a less 
profitable sale. 

In many cases it will be well for the executors, 
shortly after a testator^s decease, to insert an advertise- 
ment in the principal newspapers of the place where 
the deceased resided, for all persons standing indebted 
to the deceased to pay the respective amounts owing by 
them, and for persons having claims against the estate 
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to forward the particulars to them. The object of 
this is^ of course^ to place them as early as possible 
in possession of full and complete knowledge of their 
assets and liabilities^ so that they may not improperly 
pay any debts or legacies. 

THE PAYMENT OF DEBTS. 

Having paid the funeral expenses of the deceased^ and 
those of proving the will, the next duty of the executor 
is to pay his debts. Now these do not all stand on 
the same footing. Some have what is called " priority,^' 
i. e. they are entitled to be discharged in full before 
anything whatever is paid on account of those of an 
inferior description. And it is of the utmost import- 
ance that an executor should attend to this, for if by 
his paying debts out of their proper order he exhausts 
the assets, which ought to have satisfied those having 
a prior claim, he will have to make good the deficiency 
out of his own pocket. 

"Record^** and " specialty *' t debts due to the 
Grown stand first. 

Then come certain classes of debts to which priority 
is given by various statutes. Those to which it is of 
most practical importance to refer are debts not ex- 
ceeding 5/., due to the Post Office for letters ; money 
due to the parish by an overseer for the poor; and 
money due to a Friendly Society by one of its officers. 

* A '^ record" debt is a debt for which a judgment has 
been recovered in a Court of Record ; or which are duo upon 
a recognizance entered into before such a court. 

t A " specialty " debt is one secured by deed. 
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After themi in order, follow debts of record due to 
prirate indiridiudsi judgment debts having pnorit^ 
over those on recognisance* And it should be re- 
marked that the fact that one judgment faais be^i 
obtained first, does not give it any priority over one 
of a later date. The judgment ci*editor who first takes 
out execution must be paid first ; and amongst those 
who have hot taken out executions, the execulor may 
pay which he will first. 

Of an inferior order are specialty debts dud to a 
private person, i. e. debts due on bonds under seal, 
on covenants or deeds, &c. Kent, whether reserved 
by a deed or not, stands upon the footing of a spe- 
cialty debt. 

Not until all these classes of creditors have been paid 
in full, comes the tulm of the "^ simple Contract ^^ 
creditors. Every one is a simple contract dreditor to 
whom the deceased owed money not Secured by a* 
judgment or a deed. 

We have said that if an executor or administrator 
pays debts of a lower before those of a higher degree, 
he must answer out of his own estate for any de- 
ficiency which may thus arise in the assets property 
applicable to the payment of creditors having priority. 
But then in order to make him thus liable, he must 
have had notice of the existence of a superior debt at 
the time he paid one inferior in character. The law, 
however, presttriifes that an executoi* has notice of all 
judgments recovered against the testator, which are 
duly registered in the proper oflSce, and an executor 
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should therefore make search thei^i With respect to 
other debts by prioritjTi thejr iaust be actually known 
to the executor in order to i*ender hiiu liable for the 
payment of those df an inferior grade. 

An executor is not bound to divide the assets (if 
insufficient for a payment in full) rateably amongst 
the creditors of aki equal degree. He may select any 
of Btich creditors he likes^ gire the preference to them^ 
and pay them in fuli^ leaving the others unsatisfied. 
That, however^ is subject to this qualification : — If a 
creditor bommetice an action^ an executor must not 
volunimily pay another of the same degree without 
reieierving sufficient to answer the claim of the person 
who is suing him i but even then he may favour any 
creditor whom he wishes to serve by enabling him to 
recover a judgment for his debt sooner than the cre- 
ditor who is suing hostilely can do^ and he may then 
pay the latter, although his judgment has been thus 
collusively obtained. 

One of the most important privileges of ah executor 
(not, however, enjoyed by ah executor de son tort) is 
that of paying himself any debt which may be due 
to him from the testator, in preference to any other 
claim of ah equal degree : t. e, he may pay himself 
a debt due on a deed before other specialty creditors, 
or a debt due on simple contract, before any other 
simple contract creditors. But where there are joint 
executors, both being creditors of the deceased, and of 
the same degree, one cannot retain for his debt to the 
prejudice of the other; the proper course, therefore, 
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in such an events is for both to retain as soon as pos^ 
sible the amount of their aggregate debts, or as large 
a sum on account as they can, and to apply this 
either in total discharge, or rateably on account of 
their debts. 

An executor may pay debts due from the testator, 
although these are barred by the Statute of Limita- 
tions : and he may also retain for a debt due to him- 
self, although it is in a similar position. An adminis* 
trator has ordinarily the same right as an executor to 
retain a debt due to him from the testator ; but when 
the court grants administration to a creditor, it usually 
puts him on terms not to avail himself of this right, 
but to share rateably with other creditors of the same 
degree. 

PAYMENT OF LEGACIES. 

The executor must take care to pay all the debts, or 
to reserve sufficient to defray them before he sets about 
the performance of his last duty — the payment of the 
legacies. He cannot even part safely with any article 
which is the subject of a '^ specific bequest,^' * for if 
the value of it was thus lost to the estate, and the 
assets turned out to be insufficient to satisfy the cre- 
ditors, the executor would be answerable for such 
value, with interest at the rate of 6 per cent. 

It very often happens that the estate is subject to 
contingent liabilities ; «. e. the testator may have given 
bonds, or entered into covenants or contracts, his ulti- 

♦ See Chap. VII. p. 61. 
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mate liability (or that of his estate) under which, may 
be a matter of doubt for a considerable period after 
his death. If the executor proceeds to the distribu- 
tion of the estate while such liabilities are outstand- 
ing, he must either retain a sum which he judges 
sufficient to satisfy them in any event, or he must for 
his own protection obtain from the legatees a bond to 
indemnify him against any future claims. For if he 
did not, and if at any future time the estate became 
liable to one of these contingent debts, the fact that he 
had distributed all the property amongst the legatees be- 
fore the debt in question became due, would not afford 
him any protection. He would be obliged to pay the 
debt himself. 

If, after discharging the debts, the estate is sufficient 
to pay the whole of the legacies left by the testator, 
the executor of course can have no difficulty in dis- 
charging his duty. But it frequently happens that a 
testator over-estimates the value of his estate, and leaves 
in legacies a far greater sum than it will yield. What, 
then, is the executor to do ? In the first place, he must 
hand over to the respective legatees all the articles spe- 
cifically bequeathed to them. Then, unless the testator 
has directed that some of the legatees should be paid 
before or in preference to others, he must make a pro- 
p6rtional abatement of all the general legacies, paying 
to each legatee the same proportion of the sum be- 
queathed. And he must remember that, although he 
has the power to retain his own debt as against the 
other creditors of the testator, he has no similar right 
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in Fespect to any legacy that may be left him, but must 
submit in respect of it to the same abatement as the 
other legatees. There are, indeed, two qualifieations to 
this general rule, as to the proportional abatement of 
all legacies : — 1st. The testator may, as we have said, 
direct that some shall have a priority over others; 
and 3nd, If any legacies are left, not as n^re gifts, 
but for a valuable consideration, or in discharge of a 
debt owing by the testator to the legatee, &e., these 
have a priority given to them by law, and must be paid 
in ftill before the rest of the general legatees can receive 
anything. 

Legacies, whether general or specific, do pot beeome 
the property of the legatees, until the executor has 
assented to their having them. Even, therefore, when 
a particular article has been bequeathed, the person to 
whom it is left must be careful not to take it 'without 
the consent of the executor, for if be did, be would 
render himself liable to legal proceedings. So ftir is 
this principle carried, that even if the testator by his 
will forgive a debt, that will not discharge the debtor 
until the executor signify his assent. Of course, 
however, a deficiency of assets to pay the testator's 
debts is the only circumstance that justifies an ex- 
ecutor in withholding his assent to legacies. And 
if that does not exist, he will be compelled by the 
Court of Chancery to carry out the directions of the 
wiU. 

An executor cannot be compelled to pay a legacy 
until twelve months after the testator's death— >the law 
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giving him that time to get in the debts^ and make 
himself fully acquainted with the probable amount of 
the assets. But an exeeutor may^ if he likes^ pay the 
legacies paflier^ and on the other hand^ the court will 
not compel him to pay them then^ if he can show that 
he has been unable to aseertain whether or not the 
estate will yiel4 sufficient to justify him in doing so. 

If an annuity be given by will^ it commenees imme- 
diately upon the testator^s deaths and consequently the 
first payment will be due a year after that event. 
And it should be noticed^ that even if the testator has 
expressly directed that the first payment shall be made 
%viihin a year after his deaths or that it shall be pay- 
able quarterly or monthly--' although the first payment 
of the annuity will^ in that ease^ fall due before the 
expiration of a year from his decease^ the executor 
cannot^ nevertheless, be compelled to pay it before the 
end of the twelvemonth. 

If furniture or other personal chattels are bequeathed 
to one person for life^ and are after his death tq go to 
another, the exeeutoi? must, on delivering them to the 
first taker, make him sign an inventory of them^ ad- 
mitting both their receipt and the fact that upon his 
death they are the property of the other person. But 
the executor cannot demand that the first person should 
give any security for the ultimate delivery to the second, 
unless he is prepared to show the court that there would 
otherwise be a danger of the directions of the will not 
being carried out. If no time be fixed by the testator 
for the pnyment of general legacies^ interest will he^ 
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come payable upon them at the expiration of a year 
from the testator's death, even although the position of 
the estate rendered it impracticable for the executor 
then to pay them. If legacies are not to be paid until 
a fixed time, then, however distant that may be, no 
interest is payable in the meantime, except in the case 
of a legacy left to an infant by his parent, or by a 
person who has stood in the relation of a parent to 
him. In that case, if the infant would be otherwise 
unprovided for, the law humanely allows interest to be 
paid by way of maintenance for him. An executor is 
compelled to pay interest on legacies, at the rate of 
5 per cent., when the principal was employed in trade ; 
the usual rate in other cases is 4 per cent. Com- 
pound interest is not payable, except where the executor 
was directed to invest a fund, that it might accumulate 
for the benefit of the legatee, but neglected to do this. 
Interest is not payable upon the arrears of an an- 
nuity. 

" Specific legacies " are considered as being, to a 
certain extent, set apart from the general estate. Thus, 
if a particular . sum of stock, an ascertained parcel of 
shares, or certain live stock, are left to a legatee, then 
any dividends that may be paid in the first two cases, 
or any increase that may take place in the last, subse- 
quent to the testator's death, will go to the legatee, to- 
gether with the stock, shares or live stock from which 
they have arisen. 

It is in many cases very important for the executor 
to be well informed with respect to the proper person 
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to whom a legacy should be paid. In the ordinary 
case of an adult — not being a married woman — ^thereis 
of course no difficulty. But if the legatee is an infant^ 
the executor will not be justified in paying it either to 
him or to his parents or guardians in trust for him^ 
without the sanction of the Court of Chancery. If he 
do he will run a great risk of being compelled to pay it 
over again^ when the legatee comes of age. The law 
has^ however^ provided a means by which an executor 
who wishes to wind up an estate may safely do so^ 
without waiting until the infant legatees attain their 
majority. He may pay such a legacy into the Bank of 
England^ with the sanction of the Accountant-General 
of the Court of Chancery, which is readily and inex- 
pensively obtained. This officer, on being satisfied 
that the stamp duties have been duly paid, gives 
the executor a certificate (which is a good discharge 
to him as against any future claim), and places the 
amount of the legacy to the account of the infant, 
who will obtain it when of age, by applying to the 
Court of Chancery. While the executor retains the 
legacy in his own hands, he may apply to the main- 
tenance of the infant such a portion of the interest 
accruing due upon it as may be necessary. He should 
not do this, however, if the parents are able to support 
the child in a manner suitable to the property he will 
possess, and the position he will fill on coming of age. 
If a legacy be given to a married woman, " for her 
separate use,^' or "for her own use and at her own 
disposal,'^ it must be paid to herself, and she alone can 
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give the executor a valid receipt for it. If it be not so 
leftj however^ it must be paid to her husband* When^ 
hoirever> the husband has made uo inarriage-settlement 
on his vrih, the executor may refuse to pajr the legacy 
to him^ until he has consented to settle a portion of it 
upon heri In doing so^ however^ he ought ttlways to 
act under Ibgal advice. 

If A legatee be abroad^ or cannot be founds the 
executor may pay the amount bequeathed to him into 
the Batik of England, with the sanction of the Ac-* 
tduhtant-Oeneral of the Court of Chancery (as in the 
eas(^ of an infant legatee). 

Ali exe(;utor cannot compel a legatee to refund any 
sum ^hich he has paid to him voluntarilyj and with a 
full knowledge of all the testator's debts — even although 
the estbte should ultimately tm*n out insufficient to dis- 
charge all the claims upon it. For in the absence of 
legal steps to compel him to pay the legacy, he might 
have held it over until he had ascertained how the 
estate would turn outi But if he were compelled (by 
pik3eeedings in Chancery) to pay the legacy ) or if he 
paid it ih ignorance of some of the testator's debts, 
thigh if the estate ultimately turn out insolvent, he may, 
by filing a bill in Chancery, compel the legatee to 
]*6fhtid. A Creditor, if his debt remain unpaid^ may 
Cotnpel A legatee to refund* And if the executor be 
insolvent, and there is no sufficient i^medy against 
him, ^ legatee whd h^s not been paid may compel one 
who hiks been paid to i^i^d a p&rt of his legacy.^ 
provided, h e*, that the estate was never sufficient to 
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pay them both in full. But if the executok* be solvent^ 
or if it was by his mismanagement that the estate was 
I'endei^d insufficient to pay all the legacies in full^ an 
unpaid legatee cannot take any proceedings against one 
who is in a more fortunate position* 

A will ought always to contain a clause^ nominating 
^^a residuary legatee/^ i. e. a person to whom shall 
go whatever may remain over of the estate, after the 
payment of the debts aiid legacieSt If such a person 
be namedf he will) after such payment^ take all the 
personal property of the testator which ha6 not been 
validly disposed of otherwise 5 and if he die before 
" the residue " (as the property undisposed of is (called) 
is ascertained, his executors will succeed him» If the 
testator should make no disposition of the residue, it 
must be divided like an intestate's estate,* amongst his 
next of kin, if there are any. If, however, there are 
none, then it becomes the property of the executor or 
executors. 



CHAPTER XIV. 

OF THE DISTRIBUTION OF AN INTESTATE S ESTATti. 

We have now to speak of the mode in which the 
personal estate of a person who dies intestate («. ^* 

* See Chap. XIY. 

H fi 
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without making a will) must be distributed by his ad- 
ministrator. And, as every person who only imper- 
fectly disposes of his property by will virtually dies 
intestate as to the part whose destination is thus un- 
disposed of, that is divided by the executor in the 
same manner. 

The mode of distribution is regulated by ^^the 
Statute of Distributions/' 32 and 23 Car. II. c. 10, 
explained by 29 Car. 11. c. 33, whereby it is enacted 
that the surplusage* of intestates' estates, except of 
married women (whose personal property goes by 
common law to their husbands), shall, after the expi- 
ration of one full year from the death of the intestate, 
be distributed in the following manner: — One-third 
shall go to the widow of the intestate, and the residue 
in equal proportions to his children, or, if dead, to their 
representatives (that is, their lineal descendants f) ; i£ 
there are no children or legal representatives existing, 
then a moiety shall go to the widow and a moiety to their 
next of kindred, in equal degree, and their representa- 
tives ; if no widow, the whole shall go to the children; 
if neither widow nor children, the whole shall be dis- 
tributed amongst the next of kin in equal degree and 
their representatives : but no representatives are ad- 
mitted amongst collaterals further than the children of 
the intestate's brothers and sisters. 

The mode in which the nearness of kin to the in- 
testate is determined is as follows : — Taking the per- 

* That is, after paying their debts, 
t Children, grandchildren, &c. 
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son whose position you wish to ascertain, count the 
steps up from him to the common ancestor of him 
and the intestate, and then count the steps downward 
to the latter. The sum of these steps shows the de- 
gree of kindred in which the claimant stands to the 
testator. Thus, take a great uncle of the intestate — he 
is four times removed from the intestate — for, being 
the grand-uncle of the intestate, he is of course the 
uncle of his father, the brother of his grandfather, and 
the son of his great-grandfather, who is the common 
ancestor. Now, from the grand-uncle to the great- 
grandfather is one step ; to the intestate^s grandfather 
two, to the intestate^s father three, and to the intestate 
himself four. The following table, constructed in 
obedience to this rule, shows the degree in which each 
of the relations named stands to the intestate : — 



Son 



I 



Grandson 2 



Great-grandson 3 



Father 1 

I 
Brother 2 

' I 
Nephew 3 

I 

Qxeat-nephew. 4 



Grandfather... 2 



Uncle 



Cousin-german 4 
6 



Cousin -ger- 
man's son 



Great-grand- 
father ... 



Great-uncle . . 



Great - un- ) ^ 
cles's son \ 

I 

Second cousin 6 



The lower the figure, the smaller the number of steps 
between the testator and the person whose position in 
regard to him is in question, the nearer is the heirship. 
The residue, after deducting the widow's share, is^ as 
we have just seen, distributed amongst the children or 
lineal descendants of the intestate, if he have left any ; 
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but if he have not, then amongst those who stand 
nearest to him, aeeording to the above table.' There 
are, however, two oxoeptions to this rule, which must 
be carefully i^ttended to. It might seem that if an 
intestate left two pons, and also grandchildren, the 
issue of a deceased son, the latter would be exeluded, 
as not being so near to the intestate as his sons. 
Thatj however, is not so. They will take their 
fafher^s shar^, i^s his representatives ) u e> the intes-^ 
tate^s property will be divided into thirds, one going to 
each living son, and one being divided amongst the 
childr^i^ of the deceased soi^, however numerous. And 
in the paipe way, if the intestate leave* brothers or 
sisters, apd (dso children of a deceased brother or sister, 
sueh children take what would have bean their parental- 
share, if living, Jn both these oases, the grand- 
children in the one, and the nephews or nieces in the 
other, take by ^^ representation ;'^ and the result may 
be viery diflfereiit from what it would be if they clftimed 
in their own right, which they would do if the intestate 
had left no sons in the first case or no brothers in the 
latter. Let us illustrate this. Suppose the intestate 
leaves a son, and five grandchildren by a deceased son; 
the five grandchildren only get half the property amongst 
them> the other half going to the son. But suppose 
the intestate simply left a grandchild by one son, and 
five grandeWWren by another, then each of the six 
grandchildren (they being all equally near of kin to the 
intestate) would tftke » siifth of the property, 
ThQ ^i\m e^eeption to the general rule we have 
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given is the MlowiBg: — If the intestate leaves a 
father^ and brotjiers and sisters, the father, as next of 
kin, tjikes 9^\ aud qsi no difference is. i^sually ^it^de 
with, respect to eex under this statute, it might seem 
that if a mother, brothers, and sisters were left, she 
would have tl^e same right. That, however, is not so ; 
she would only share equally with the brothers and 
sisters. 

The following table, for which we are indebted to a 
work of authority, exhibits, in a convenient foym, the 
manner in whipl^ ^stjibution takes place in a great 
number of instances s^t- 



Jf ihi trUeafcOe ftm, leavmg— 
Wife and child, or (sbildf^n* 



Wife only . 



No wife or child . , 

Child, childyep, or jopre- 
sentativcs of them. 



His persoTud representatives 
take asf(>U<yw^ ; — ; 

One-third to wifa, x^t i(k 
qhild or phildr^e^ («}iether 
male or fei^^le, pr posthu- 
sfiQUS, and wMtbes ^j the 
sanie Qr di^Q^ent wi?^) \ ftpd 
if the children are 4§;^(|j ^Q^ 
to their repsescmi^iY^s (that 
is, their lineal ddftOQi^dapts), 
except such pjiild or cl^ldren 
pot being the heir-aHaw, who 
had an estate) bj settlen^^nt 
of the intestate in his life- 
time equal to other shares. 

Half to wil<B} rest to next 
of kioj ip cquskl degrees, to 
intestate or their legal rcpre- 
^ept^tiyes. 

All to nei^t of kin and to 
their legal representatives. 

AU to )iim, l^e?, or tKem, 
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Children by two wives 
If no child, children, or re- 
presentatives of them. 
Child and grandchild . 



Husband .... 
. Father, and brother, or sis- 
ter. 

Mother, and brother, and 

sister. 

Wife, mother, brother, sis- 
ters, and nieces. 

Wife, mother, nephews, and 
nieces. 

Wife, brothers or sisters, 
and mother. 

Mother only 

Wife and mother 

Brother or sister of whole 
blood, and brother or sister of 
half blood. 

Posthumous brother or sis- 
ter, and mother. 

Posthumous brother or sis- 
ter, and brother or sister bom 
in lifetime of father. 

Father's father and mo- 
ther's mother. 

Uncle or aunt's children, 
and brother or sister's grand- 
children. 

Grandmother, uncle, or aunt. 

Two aunts, nephew, and 
niece. 

Uncle, and deceased uncle's 
child. 



Equally to all. 

All to next of kin, in equal 
degree, to the intestate. 

Half to child and half to 
grandchild, who takes by re- 
presentation. 

Whole to him. 

Whole to father. 

Whole to them equally. 

Half to wife, and the re- 
sidue to mother, brother, sis- 
ters, and nieces. 

Two-fourths to wife, one- 
fourth to mother, and other 
fourth to nephews and nieces. 

Half to wife, half to bro- 
thers or sisters and mother. 

The whole. 

Half to wife, half to mother. 

Equally to both. 



Equally to both. 
Equally to both. 



Equally to both. 
Equally to both. 



All to grandmother. 
Equally to all. 

All to uncle. 
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Nephew by brother, and 
nephew by half-sister. 

Nephew by a deceased bro- 
ther, and nephews and nieces 
by a deceased sister. 

Brother and grandfather . 

Brother's grandson, and 
brother or sister's daughter. 

Brother and two aunts 

Brother and wife 

Mother and brother . 
Wife, mother, and children 
of a deceased brother or sister. 



Wife, brother, or sister, and 
children of a deceased brother 
or sister. 

Brother or sister, and chil- 
dren of a deceased brother or 
sister. 



Equally. 

Equally amongst the ne- 
phews and nieces. 

Whole to brother. 
To daughter. 

To brother. 

Half to brother, half to 
wife. 

Equally. 

Half to wife, a fourth to 
mother, and the remaining 
fourth equally amongst the 
nephews and nieces. 

Half to wife, a fourth to 
brother or sister, and a fourth 
to deceased brother or sister's 
children. 

Half to brother or sister, 
and half to children of de- 
ceased brother or sister. 



A wife may be deprived by her marriage settlement 
of any right to claim her half or third under the 
Statute of Distributions. But if a husband have, under 
such settlement, covenanted to leave his wife a certain 
sum, and have not fulfilled the obligation, she may at 
his death — accordingly as she thinks it most advan 
tageous — take her half or third, or proceed against the 
executor or administrator for the sum to which she is 
entitled under the covenant of the deceased. 

There is one important provision of the Statute of Dis- 
tributions to which, before we conclude, we must call 
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particular attention. It is provided that no child of the 
intestate (except his heir at law) pn whoip he has settled 
in his lifetime any estate in lands Qp ^ pepu^i^ry portion 
equal to the distributive shares of th^ pther children^ 
shall participate with them ; but if what was so given 
him by way of advancement * be npt equivalent to their 
shares^ then so much as will make bis pprtion pqual to 
their shares shall be allotted to hijn. 



CHAPTOR XV. 

p? pi^oBAfE; AND liBGAcy Dy?p^psi, 

On proving a will^, or on taking out letters of admi- 
nistration^ the executor or administrator must pay 
certain stamp duties^ which are levied und^the statute 
56 Qeo. IIL c. 184^ upon the persoml eafiite of the 
testator bequeathed by will^ or administered under letters 
of administration granted by the Court pf Frobfite. 
These duties are levied on two scales : the fir^t apply- 
ing to the ease when the testatpr has left a will whiph 

* Inconsiderable sums wbioh may be given by a Anther to 
a child, trifling presents, or money l^id out for hi^ piMin- 
tenance, are not considered to be mon^j givei^ " bj wa^ of ad- 
vancement." Tbat term is applied to such sums as, loql^ng 
to the child's sphere in life, are calculated to improve his 
position, and push him on in the world. 
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is either proved by his executor or administrator taking 
out letters of administration with the will annexed; 
and the second to the case of the testator dying intes- 
tate. We subjoin both as they are given in the 
statute to which we have referred. 

I. — On probate of a Will and Letters of Administra- 
Hon with H Will annexed $q be granted in Eng- 
land. 

When the estfit^ and effects for or in respect of which 
such probate or letters of administration respectively 
shall be granted (exclusive of what the deceased shall 
have been possessed of or' entitled to as a trustee for 
any other persqn or persons apd not beneficially), 
shall be — 
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II. — On Letters of Administration without a Will an- 
nexed to be granted in England. 

Where the estate and effects for or in respect of 
which such letters of administration shall be granted 
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(exclusive of what the deceased shall have been pos* 
sessed of or entitled to as a trustee for any other 
person or persons and not beneficially), shall be — 
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Of thd value of 80,00() ^tid under 90,000 
„ ' ,i 90,000 

100,000 

120,000 

140,000 

160,000 

180,000 

200,000 
„ „ 260,000 

300,000 „ 

350,000 

400,000 

500,000 

600,000 

700,000 

800,000 

900,000 - „ 
„ „ 1,000,000 and upwards 

Piiobate of the will or letters of administration of 
the eflFects of any common seaman, marine or soldier, 
who shall be slain or die in the service of Her 
Msgesty, her heirs or successors> are exempt from all 
fttamp duties. 

Section 37 of the Act imposes penalties for taking 
possession of, or administering to, the personal estate 
and effects of a deceased person without obtaining pro- 
bate of the will, or taking out letters of administration. 
Section .38 pi^ohibits the grant of probate or letters of 
administration until the applicant, or some other com- 
petent person ot persons, has oi' have made an affidavit 
that the personal estate of the deceased is under a 
fcettain sum, in order that the stamp duty may be paid 
on such Burnt Section 40 provides for a return of stamp 
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duty if it; shall ultimately turn out that the estate 
realises less than was estimated at the time probate 
duty was paid« And subsequent sections authorise the 
Gomuiissioners of Stamps to receive additional dues^ 
and impose the requisite stamps on wills and letters of 
administration^ in case the estate shall turn out of 
greatei: value than was at first supposed. If these addi- 
tional duties were not properly paid^ the probate or 
letters of administration might be invalidated^ and the 
exfctutor. or administrators subjected to penalties. 

The statute 9 Geoi lY. Ot 92, s. 40, provides that 
whbn the whole estate and effects of a depositor in a 
savings^ bank do not exceed the value of 50/., no pro- 
bate or administration stamp shall be necessary; nor 
by section 41 is any stamp duty chargeable upon the 
administration bond, or any affidavit given or made in 
such a case. And in case a depositor dies, leaving a 
sum of money in the savings bank, not exceeding 60L, 
and without leaving a will, and no administrator appear, 
the trustees ard permitted to pay and divide the efiiects 
of the deceased intestate according to the Statute of 
Distributions* 

The probate stamp must cover the value of the 
assets at the time the will is proved, or the letters of 
administration granted. But in calculating the value 
of the effects of the deceased, the executor or adminis- 
trator is not bound to include debts which iu*e bad or 
doubtful. Nor is duty payable in respect of property 
in a foreign country, belonging to a testator dying in 
the British empire> although the property be brought 
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into and administered in this country. Probate daty, 
however, is payable in respect of foreign bonds which 
are held by a testator or intestate d^ing in this 
country, provided that they are transferable by delivery 
only. 

A testator, who is possessed of real property, if he 
wishes its value to be divided amongst his children or 
other legatees, usually (if well advised) bequeaths it 
to his executors, in trust to sell it and divide the pro- 
ceeds amongst such children or other legatees. It is 
important to remember that no probate duty is payable 
in respect of real property, even when thus devised. 

As most of our readers are probably aware, legacies 
are subjected to stamp duties upon their amount, if 
they are pecuniary legacies, or upon their value, if 
consisting of goods or chattels. Now, with a few ex- 
cepted cases, on which we need not dwell, the legacy 
duty must be paid by the executor or administrator 
upon retaining either for himself, or for the benefit of 
any other person, any legacy or part of any legacy, or 
the residue or part of any residue, which he shall be 
entitled to retain ; or upon the delivery, payment or 
discharge of any legacy, residue, &c., to which any 
other person shall be entitled. 

If the testator directs that the legacies are to be 
paid or dehvered to the legatees duty free, the exe- 
cutor or administrator will, of course, hand them 
over without any deduction or charge for legacy 
duty, which must in that case be paid out of the 
estate 5 the executor or administrator being responsible 
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for such payment^ but, of course, having the power 
to make proportional abatement from all the legacies, 
if need be, to discharge this, just as any other debt 
to be paid out of the testator^s estate. 

If, however, nothing is said in the w^ill as to the 
payment of the legacy duty, the executors must deduct 
or charge it when they pay or deliver the legacy. If 
the duty be not paid to the proper oflScers (in the 
provinces the stamp distributor of the district, in 
London a department of the Inland Revenue Office) 
before the legacies are retained or discharged, the 
executor or administrator having actually deducted it, 
the amount of such duty will become a debt from 
them to Her Majesty; and if they pay the legacy 
without deducting the duty, then both they and the 
legatees will incur a similar liability. 

The following is a list of the legacy duties payable 
under the Stamp Act now in force, and applicable to 
this subject : — 
Legacy of the value of 20/. or upwards, 

given or devolving to any child of 

the deceased, or any descendant of a 

child, or to the father or mother or 

any lineal ancestor of the deceased, 

a duty on the amount or value thereof 

of £\ per cent. 

Ditto given to a brother or sister of 

the deceased, or any descendant of 

a brother or sister, a duty on the 

amount or value thereof of . ,3 per cent. 

I 
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Ditto given to a brother or sister of the 

father or mother of the deceased, or 

any descendant of a brother or sister 

of the father or mother of the de- 
ceased, a duty on the amount or 

value thereof of . . . .5 per cent. 
Ditto given to a brother or sister of a 

grandfather or grandmother of the 

deceased, or any descendant of a 

brother or sister of the grandfather 

or grandmother of the deceased, a 

duty on the amount or value thereof 

of .,.•.• 6 per cent. 

Ditto given to any person in any other 

degree of collateral consanguinity to 

the deceased, or any stranger in blood, 

a duty of . • • . .10 per cent. 

Annuities are regarded as legacies, and the duty 
must be paid upon them at their present value, cal- 
culated according to certain tables appended to the 
Act 36 Geo. III. c. 53. 

Legacies under the value of 20/. only require a 
receipt stamp. 

Legacies and residues, or shares of residues, devolv- 
ing to the husband or wife of the deceased, or to any 
of the royal family, are exempted from duty, as are 
also legacies consisting of books, prints, pictures, 
statues, gems, coins, medals, specimens of natural 
history, or other specific articles, which shall be given 
or bequeathed to or in trust for any body corporate, 
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whether aggregate or sole, or to the society of Ser- 
jeants' Inn, or any of the inns of Court or Chancery, 
or any endowed school, in order to be kept and pre- 
served by such body corporate, society or school, and 
not for the purposes of sale. 

It may be useful to remark that if the testator by 
his will forgive a debt, the debtor must pay legacy 
duty on its amount in exactly the same manner as if 
he had received a legacy. But, on the other hand, if 
the testator bequeaths money in satisfaction of his 
debts, even to creditors whose claims were barred by 
the Statute of Limitations, or in any other manner, 
those bequests will be considered as mere payment of 
such debts, and will not be liable to legacy duty* 



CHAPTER XVI. 

THE LIABILITIES OF EXECUTORS AND 
ADMINISTRATORS. 

The subject of the liabilities of executors and admi- 
nistrators naturally divides itself into two parts. For 
there are certain liabilities which they are only bound 
to discharge to the extent of the assets which come 
into their hands, and which therefore, if the estate is 

I 2 
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properly administered, involve no personal responsi- 
bility ; while there are others which the executors may 
incur in their personal capacity, and become bound to 
discharge out of their own property. We will take 

I. LIABILITIES OF THE EXECUTORS TO THE EXTENT 
ONLY OF THE TESTATOR^S ESTATE. 

Executors and administrators are liable to the extent 
of the assets that come into their hands, to pay all the 
debts of the testator; and to fulfil all his contracts, 
except those which, being founded exclusively on the 
personal skill and intellectual capacity of the testator, 
die with him, and do not give rise to any liability on 
the part of his executors or administrators ; such are 
contracts by authors to wiite books for publishers, 
contracts by physicians to cure patients, contracts by 
teachers to instruct their pupils or apprentices, pro- 
mises of marriage, &c. 

Actions, or the right to bring actions, against the 
testator for wrongs committed by him — such as tres- 
passes, illegal taking of goods^ assault, slander, libel, 
diverting watercourses, obstructing lights, &c. — die 
with the testator. The only exception to this rule is in 
the case of injuries committed by him upon real and 
personal property. An action for an injury of this 
kind, committed by him six months before his death, 
may be brought against the executors within six months 
afterwards, and if they have assets they will be bound 
to pay out of the estate any damages that may be 
recovered. The estate of a deceased clergyman is also 
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liable for the dilapidation^ daring his lifetime^ of the 
house or buildings upon his benefice. 

Executors and administrators are not liable upon 
a joint contract entered into by the testator and another 
with a third person, except, indeed, in the case of a 
partnership contract. They will, however, be liable, if 
the contract is what is called joint and several ; t . e. if 
both parties were bound together, and each separately 
also. 

If the testator was a tenant or lessee of any land or 
houses, the executors, even although they do not enter 
into possession, will be bound (so far as they have 
assets) to fulfil all those covenants entered into by 
the testator in the lease which in the language of the 
law "run with the land.'^ Such are covenants relating 
to the cultivation of the demised premises, to pay rent, 
to insure, not to exercise thereon certain specified 
trades, to repair, and to discharge the land, &c., from 
taxes, rates, and other burdens. If, however, the ex- 
ecutors enter and take possession, they then become 
personally liable for the full amount of the rent, if 
that is not greater than the annual value ; if it is, 
then they are only personally liable to pay the amount 
of tbe actual annual value, and for the excess of rent 
the estate alone is liable. The restriction of the 
personal liability of the executor to the value of the 
annual profits of the land, in respect of rent, does not 
extend to breaches of covenant to repair, but the exe- 
cutor may, if he has entered and taken possession of 
the premises, become personally responsible to the 
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extent of the entire damage sustained by the lessor 
from the breach of that covenant. 

If the testator was the person to whom Uie lease was 
onginally granted^ there is no means of discharging 
his estate from the liabilities under the covenants in 
this document. But it very often happens that the 
lease had been assigned to him. Now^ as the assignee 
of a lease is only liable for breaches of covenant com- 
mitted during the time that he holds it^ all future 
liability may be discharged by assigning it over even to 
a pmiper. An executor^ who finds himself in possession 
of an assigned lease^ under which the rent ia greater 
than the annual value, should immediately take this 
course, if the landlord refuses to accept a surrender of 
the lease. If he do not he may be made personally 
liable to the estate for the difference between the rent 
and the annual value. 

If the purchaser of land or houses dies without 
having paid the purchase-money, his heir-at-law, or 
the person to whom the property is devised, will be 
entitled to have the estate paid for out of the assets. 

TI. THE PERSONAL LIABILITIES OF EXECUTORS 
AND ADMINISTRATORS. 

A promise by an executor or administrator to pay 
a debt due from his testator or intestate will not make 
him personally liable unless he has received some new 
and valid consideration for the promise. But if the 
executor binds himself to payment hy deed (even with* 
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out any fresh coiigideratian)^ or if he gives a written un<- 
dertaking or promise on receiving from the creditor a 
new and valid consideration — such as the payment of 
moneyi the supply of goods, the delivery of docu- 
ments and evidences of title which the creditor has 
a right to retain — then the executor and administrator 
will be personally liable. 

And if an executor sign his name to an undertaking 
in which he promises to pay a debt or legacy on con-* 
sideration of a creditor forbearing to sue for his debt, 
or a legatee to take proceedings in the Court of Chan- 
cery for his legacy, he will become personally liable 
to such creditor or legatee. 

Executors and administrators are personally liable 
upon all contracts entered into by them in the course 
of their administration of the estate of the deceased, 
and they cannot escape from liability by contracting 
only "as executors." If they give orders for the 
funeral of the deceased, or adopt, or sanction the acts 
of those who have, they will be personally responsible 
to the parties who fulfilled the orders. 

If the executor continues the trade of the testator, 
he will be responsible upon all contracts entered into 
by him ia carrying on such trade, although he receives 
no part of the profits, and acts strictly as a trustee. 

If he brings actions, he will be responsible for the 
costs. 

In the cases above referred to, the executor or ad- 
ministrator incurs a personal liability to creditors or 
legatees only in case the assets of the testator or in- 
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testate prove insuflScient for the pajrment of the debts 
or legacies. 

But executors and administrators are further hable 
to make good to the estate itself any loss in its ad- 
ministration, which may accrue from that negligence 
and misconduct on their part, which is termed by the 
law a devastavit, and is defined to be a mismanagement 
of the estate and eflfects of the deceased, in squander- 
ing and misapplying the assets contrary to the duty 
imposed upon them. 

The following acts are considered to come within 
this definition, and will render an executor or adminis- 
trator liable to make good to the legatees or credi- 
tors any loss accruing therefrom. Misapplying the 
assets or incurring undue funeral expenses; paying 
debts out of the proper order, to the prejudice of 
those who have a superior claim,* and of which the 
executor or administrator has notice; surrendering, 
or failing to preserve, for the benefit of the estate, 
leasehold property of the testator, of which the 
annual value exceeds the rent, or, on the other 
hand, failing to relieve the estate from the burden of 
any leasehold of which the rent exceeds the annual 
value, and of which the testator was merely an as- 
signee ; releasing or compounding debts, except such 
is for the benefit of the estate ; applying the assets in 
payment of debts to which the estate is not liable, 
except only the discharge of debts barred by the Statute 
of Limitations ; acts of negligence or carelessness tend* 

♦ See^ Chap. XIII. 
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ing to dimmish the estate^ sucb^ for instance^ as allow- 
ing a debt due to it to become barred by the Statute 
of LimitatioDB^ or permitting interest to accumulate 
on a debt bearing interest when he has the means of 
paying such debt. 

An executor is not liable for the accidental loss of 
assets by fire or theft^ nor for the loss of money 
secured upon land ; but he will be liable for the loss 
of money which he has lent upon personal security^ 
unless the testator have expressly authorized such an 
investment ; and even if such an authority was given 
to him he will be liable to creditors of the estate^ if 
the payment of these debts was prevented by the 
loss. 

In all cases an executor who lends the funds of the 
estate to his fellow-executor will be liable to make 
good any loss which may accrue; and if^ pending the 
distribution of the estate^ he invests the funds in any 
stock but the Three per Cent. Consols^ and the invest- 
ment falls in value^ he will be answerable for the 
money thus lost^ both to creditors and legatees; and 
he must also make good any loss sustained, in conse- 
quence of his allowing an unnecessarily large sum to 
remain in the hands of a solicitor or banker. He 
ought, therefore, to invest in Consols the funds which 
are realized, and are not immediately required for the 
payment of debts or legacies. 

One executor is not answerable for a devastavit com- 
mitted by another, unless some act of his enabled it 
to be committed, or unless, being aware of it, and 



188 LAW 0¥ WILLS^ EXECUTOBS^ ETC. 

having an opportunity of preventing it> he stood by 
and allowed it to take place. 

If an executor keeps money lying dead in his hands, 
without a good reason for so doing, the Court of 
Chancery will compel him to pay interest upon it to 
the estate. Where he has merely acted in this manner 
from negligence^ the rate of interest charged will be 
4 per cent. ) but if he has employed the funds of the 
estate in his own business^ he will be charged interest 
equal to the amount of profit he has thus made^ if its 
amount can be ascertained; if not, interest will be 
charged at the rate of 5 per cent. So careful is the 
law to prevent an executor benefiting himself by the 
employment of the funds of the estate^ that if he has 
done no more than pay a portion of then>into his own 
bankers in his own name, he may be charged interest 
thereupon at 5 per cent« 

An executor or administrator will be allowed all 
reasonable expenses fairly incurred in the discharge 
of these duties^ but he cannot charge for personal 
trouble, labour, and loss of time; nor can be, at 
the cost of the estate, employ an agent or collector to 
get in the debts, except in cases where this would be 
done by a provident man in the management of his 
own business or property. But if an executor or ad* 
ministrator borrow money, or advance it out of his 
own pocket, to pay debts of the testator which bear 
interest, or to prevent importunate creditors bringmg 
actions, he will be allowed interest on the money thus 
advanced* 
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CHAPTER XVII. 

THE LEGAL REMEDIES FOR OR AGAINST EXECUTORS 

AND ADMINISTRATORS. 

ExBCUTOKS and administrators may sue or be sued^ 
either at law or in equity, for debts due to or from the 
testator's or intestate's estate, and may bring or have 
actions at law brought against them for damages, in 
the same manner as if they were acting on their own 
behalf in their own affairs. They are, however, privi- 
leged from arrest under a judgment obtained against 
them, unless they have personally promised to 
pay the demand, or unless they have been guilty of 
a devastamt. But in every case in which they bring 
or suffer an action to be brought against them, they 
will be personally liable for the costs of the other 
party if he succeeds, and may be arrested if they do 
not pay them. We have already stated in a previous 
chapter that they may successfully defend themselves 
against a claim which they have not the means to meet 
by pleading that they have fully administered all the 
effects of the testator which have come into their 
hands, or all except such as are needed to pay debta 
having priority over those of the plaintiff. 

Executors can only sue each other in Chancery if 
disputes arise between them in the administration of 
the estate. 

Nor, as a general rule, can any action at law be 
brought to recover a legacy or a share of an intes- 
tate's estate. The legatee must file a bill in Chancery. 
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There are, however, two exceptions to this. If the 
executor have assented to a specific legacy, then, what- 
ever its value, the legatee may bring an action at law 
to compel the executor to deliver it. And if the 
legacy, or the amount of the share in an intestate's 
estate, do not exceed in amount 50/., proceedings to 
recover it may be taken in the County Court. 

If the creditors or legatees have reason to be dis- 
satisfied with the mode in which an executor is con- 
ducting the administration of the estate, they may, by 
a summary proceeding before one of the judges of the 
Court of Chancery, compel the executor to render an 
account of his dealings, and have the estate in future 
administered under the direction of the court. An 
executor may also take this step for his owa protection, 
if he find that the administration is beset with legal 
difficulties, and is likely to involve extraordinary re- 
sponsibilities. And if such proceedings in the Court 
of Chancery, whether taken by the creditors, legatees 
or executors, have not been rendered necessary by the 
ignorance, negligence, misbehaviour or undue caution 
of the executor, the costs which they may entail on 
him will be defrayed out of the estate, upon which 
indeed they will become the first charge. On the 
contrary, if the conduct of the executor has been 
marked by fraud or evasion, the court will not only 
compel him to pay his own costs, but also so much of 
those of other parties, as may have been entailed by 
his breach of duty. 



141 



APPENDIX 



LIST OF FORMS, 

PAOB 
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himself 146 
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Property to his Wife, at the same Time appointing 
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4. Will giving to one absolutely all the Testator's Real 

and Personal Estate 147 
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again 152 
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blishment to be kept up by the Executors during 
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38. Directions for taking an Inventory when Goods and 

Chattels are left to one Person for Life and then 
over to others 181 
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a deceased Trustee and Executor appointed by the 
WiU 181 
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This foUowiug collection of forms contains in the first 
place several complete precedents of whole wills, which 
it is helieved are adapted to the cases most likely to occur 
in practice. They are, moreover, so framed as to admit of 
modifications either hy the omission of clauses, which may 
not be applicable in any particular instance, or by the in- 
sertion of additional legacies, or of any of the numerous 
special provisions which will be found in the subsequent 
portion of the Appendix. And as it is impossible to pro- 
vide by anticipation a will which may suit each case, we 
have also furnished, in a very copious collection of sepa- 
rate provisions — including numerous forms of legacies, the 
means by which any person may readily effect such changes 
as he may wish, or by which an entirely new will may be 
drawn up. In preparing a will the testator must consider 
whether the circumstances of the case render it necessary 
or advisable to constitute his executors trustees of the 
will. As we explained in Chapter YIII. it will be de- 
sirable to do so, if the whole or the bulk of his property 
is to be divided amongst minors. In that case he must 
begin with the usual commencement to a will ; insert any 
directions he may wish to give as to his funeral (No. 19); 
leave what legacies he intends to give (No. 20) ; then 
insert No. 21 of the legacies, bequeathing the residue 
of his estate to trustees; follow that by one or more 
of the six subsequent forms which *' declare the trust " 
(in other words, say how the trustees are to dispose of 
the property), and with such of the provisions which 
will be found in the Appendix, as it may be thought 

K 
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desirable to adopt ; with respect particularly to the main- 
tenance and advancement of the infant legatees, to the 
cessation of the widow's interest in the income of the 
trust fund if she marry again, to the indemnity of the 
trustees, and to the appointment of new trustees. Forms 
80 to 33 should also each be looked at, and such of them 
as the testator thinks proper may be adopted. The will 
must conclude with a formal appointment of the trustees 
to be executors of the will. If, on the other hand, there 
is no prospect of a long administration of the estate 
daring the minority of infants, and there is no necessity 
to appoint trustees, the testator should commence as 
before : insert directions as to funeral and legacies ; add 
one of the forms of residuary bequest (see forms of 
legacies), and any of the provisions from 30 to 33 which 
may suit the case; concluding with the appointment 
of executors. In either case, also, the testator may adopt 
any of the provisions which he may find in the forms of 
wills. By attending carefully to these directions, we 
cannot but indulge the hope that, in any case in which no 
very complicated disposition of property is intended, a 
testator may readily prepare a will for himself. As we 
have before stated in the body of the work, when the will 
is of a very complicated character, and especially when it 
provides for a number of persons taking property in suc- 
cession, or under conditions, it would be the height of 
folly and the most absurd false economy to dispense with 
professional assistance. 

I. 

Attestation Clause when the Testator signs* 

Signed by the said testator^ as his last will and testa- 
ment, in the presence of us, present at the same time, 
who, at his request, in his presence, and in the presence of 
each other, haye subscribed our names as witnesses* 

A I B.^ of kc, [residence']^ 
C. D., of &o, [residenee}. 
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11. 

Attestation Clause when another Person signs by hi4 

Direction, 

Signed by [name^ description and addition of the person 
signing for the testator], as the last will aud testament of 
the said testator, in his presence and by his direction, in 
the presence of us, present at the same time, who, at his 
request, in his presence, and in the presence of each other, 
have subscribed our names as witnesses. 

E. F., of &c. 
G. H., of &c. 



III. 

Will by which a Testator gives the whole of his Property to 
his Wife, whom he also appoints his sole Executrix, 

I, A. B., of &c., declare this to be my last will and tes* 
tament. I do hereby give unto my dear wife [name] all 
my real and personal estate whatever and wheresoever, to 
hold unto her, her heirs, executors and administrators, 
according to the respective natures and qualities of the 
said premises, absolutely and for ever. And I hereby 
appoint my said wife sole executrix of this my will, at the 
same time revoking all former and other wills, codicils, 
testamentary dispositions and appointments whatsoever by 
xne at any time heretofore made. In witness whereof I 
have hereunder set my hand, this day of 

in the year of our Lord 

[Testator^s signature, or that of 
the person signing for him.] 

[Attestation clause» signed 
by two witnesses.] 



IV. 

WUl giving to one absolutely all the Testator^s Heat and 

Personcd Estate, 

This is the last will and testament of me [testator^sname 

K 2 
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and description], I devise and bequeath all the real and 
personal estate to which I shall be entitled at the time of 
my decease unto [devisees name, description and addition] 
absolutely, and I appoint the said [name] sole executor of 
this my will, hereby revoking all former testamentary 
>vritings. In witness whereof I have hereunder set my 
hand, this day of , in the year of our 

Lord 

[Testator's signature or signature 
of person signing for him.] 
[Attestation clause, signed 
by two witnesses.]* 



V. 

Will of a married Woman disposing of Real and Personal 
Estate in Favour of her Husband ahsolutely {subject to 
pecuniary Legacies)^ with an Expression of her Confidence 
tluU he will leave the Property to her Relations. 

This is the last will and testament of me [testatrixs 
name], the wife of [htisband's name and description]. I 
give all the real and personal estate of which, by virtue of 
any power or authority, or of any separate right of pro- 
perty or otherwise, I am competent to dispose, unto my 
said husband, for his absolute use, subject to the payment 
thereout* of the pecuniary legacies bequeathed by this my 
will, and to be bequeathed by any codicil thereto [together 
with the legacy duty and expenses incident to the receipt of 
such legacies f]. Trusting that my said husband will at his 
death distribute my said real and personal estate among 
my brothers and sisters and their issue ; but this expres- 

* We ah&ll not, in the following forms, repeat the directions with 
respect to the signature, attestation clause, &c. It must be understood 
that from the words *4n witness, &c.," all wills run alike, that each 
must be signed as in the last two forms, and must have, according to 
circumstances, one of the two forms of attestation clause which we 
have given above. 

t This clause may be omitted if it is thought desirable. 
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.sion of my confidence shall not abridge bis absolute 
ownership or create any equity in their favour. I be- 
queath the legacies following (namely) : — To each of 
my brothers and sisters L, to be paid at the end 

of six calendar months after my death; to each of 
mj nephews who shall attain the age of twenty-one years, 
and to each of my nieces who shall attain that age, or 
marry, I., to be paid at the end of six calendar 

months after they shall respectively become objects of this 
bequest; and to my servant [name], if she shall continue 
in my service till my death, Z., to be paid immediately 

after my death. And I appoint my said husband sole 
executor of my will. In witness, &c. 



VI. 

Will devising Real and Personal Estate to Trustees who are 
directed to sell the same, invest the Proceeds, pay the 
annual Income to Testators Wife during Widowhood, 
and after her Death or future Marriage, then to divide 
capital Sum amongst the Testator's Children (tlieir re- 
spective Shares being payable to the Sons on attaining 21, 
and to the Daughters on attaining that Age or marrying) ; 
Provisions for the Maintenance and Advancement of 
Children, and requisite Power to Trustees to give Receipts, 
compound Debts, refer to Arbitration, dc, 

I, A. B., of &c^ hereby declare this to be my last 
\fi\l and testament. I give all my real and personal 
estate unto CD. and E. F., their heirs, executors and 
administrators, upon trust, to sell and convert into money 
such real and personal estate, and to invest the sum or sums 
of money thus arising in the names of my said trustees in 
or upon the public stocks, funds or securities of the United 
Kingdom, or any real securities in the United Kingdom^ 
and to vary the investment from time to time for any other 
of like nature. And to pay the annual income thereof 
to my dear wife [name], during her life, if she shall so long 
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continue my widow ; and after her decease or second mar- 
riage, then, as to the said trust fund and the yearly produce 
thereof, upon trust for all my children who, being sons, shall 
attain the age of twenty-one years, or, being daughters, 
shall attain that age or marry, in equal shares. And I 
authorize my said trustees or trustee, at any time after the 
decease or second marriage of my said wife, to apply the 
whole or part of the income of the presumptive share or 
shares of any child or children of mine who, being a son 
or sons, shall be under the age of twenty-one years, or, being 
a daughter or daughters, shall be under that age and un- 
married, towards his, her or their maintenance and edu- 
cation. And also to advance any part of such presumptive 
shares [not exceeding one-half thereof]* towards the ad- 
vancement in life of any such children respectively. And 
I hereby authorize my said trustees or trustee to release 
or compound any debts owing to me or to my estate, or 
to give time for payment, or to take such security 
for payment, and to adjust and pay all claims made 
upon my estate, whether the same shall be supported 
by legal evidence or not, and also to refer to arbitration 
any dispute respecting any debt claimed to be owing to or 
from me^ and generally to act in the premises as my said 
trustees or trustee shall in their or his discretion think 
fit ; and all receipts given by mj said trustees or trustee, 
acting in the execution of the trusts herein contained, 
shall exonerate the parties taking the same from all 
responsibility with respect to the application of the moneys 
therein expressed to be received. And I hereby authorize 
the acting trustees or trustee of this my will^ and the 
executors or administrators of the last acting trustee, by 
any instrument in writing, to substitute any person to be a 
trustee in the stead of any trustee who shall die, con- 
tinue to reside abroad, disclaim, neglect, refuse or become 
incapable to act in the trusts aforesaid, and all the said 
trust estates or premises shall forthwith be transferred, so 

* A different proportion^ a& one-third or throe-fourtha, njay he in- 
serted, or in lieu oi the word« in Vrs^ketB, it may be ss^id, " or th© 
'le thereof." 
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as to vesfc the same in such new trustee or trustees, either 
jointly with the surviving or continuing trustee or trustees, 
or solely, as the case may he, and such new trustee, as 
well before as after such transfer, shall have the same 
powers as if originally appointed a trustee by this my will. 
And I declare that the trustees for the time being of this 
my will shall respectively be chargeable only with such 
moneys as they respectively shall actually receive, and shall 
not be answerable for each other, nor for any banker, 
broker, or other person in whose hands any of the trust 
funds shall be placed, nor for the insuflSciency or deficiency 
of any stocks, funds, shares or securities, nor otherwise, 
for involuntary losses. And I appoint the said G. D. and 
E. F. to be executors of this my will. In witness, &c. 



VII. 



Will bequeathing Personal Property amongst Children^ one 
being an Adult and the others Minors. The Share of 
the first to be paid at. once; those of the others on their 
attaining 31, the Interest being in the meantime devoted 
to their Maintenance, 

I, A. B., of &c., declare this to be my last will and > 
testament. I appoint C. D. and E. F. the trustees and 
executors of this my will. And I direct the said C. D. 
and E. F., or the survivor of them, his executors or ad- 
ministrators, to convert my personal estate and effects into 
money as soon as may be after my death, and, after pay- 
ment thereout of my just debts, to divide the residue 
into equal shares. I direct them to pay one of the 

said portions forthwith to my eldest son G. H. ; and as to 
the other shares, I direct my said trustees to hold 

the same upon trust, to pay one share to each of my younger 
children [naming them] on their attaining the age of twenty- 
one years ; or if daughters attaining that age, or marrying, 
and in the meantime to invest the moneys forming such 
shares upon such securities, real or personal, or otherwise, 
as my said trustees or trustee may think proper, and apply 
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the annual income arising therefrom towards the support 
and education of my said younger children during their 
respective minorities, as my said trustees shall deem most 
advantageous for them : and in case any of my said trustees 
shall die, retire from office, or become incapable of acting 
in the execution of the trusts of this my will, then I declare 
that it shall be lawful for the surviving or continuing 
trustee, or the executors or administrators of the last-acting 
trustee, by any instrument in writing, to appoint any 
trustee or trustees to such vacant trusteeship, which new 
trustee or trustees, when so appointed, shall have the 
same powers and authorities as if originally appointed 
a trustee or trustees by this my will. In witness, &c. 



VIII. 



Will of a Tradesman, Legacies to Children^ Wife to carry 
on Business and manage Estate during her Widowhood ; 
hut if she marries again to have an Annuity, On Wifes 
Death or Marriage, Property vested in Trustees for Benefit 
of Children, 

This is the l£ist will and testament of me [testators 
name], I give to each of my children, who, being a son, 
shall at my death have attained the age of twenty-one, or 
shall afterwards attain that age, or, being a daughter, shall 
at my death have attained that age, or have married, or shall 
afterwards attain that age, or marry, a portion of I, I 

authoiize my wife to carry on my business of a , and 

for that purpose to continue tenant of the premises which 
I shall use at my decease, or to take others which she may 
think more convenient, and to employ in the said business 
such portion of my personal estate as she shall deem fit. 
And I further authorize her to transfer the said business 
to one or more of my sous, or to admit one or more of 
them to a share in it, and to lend him or them such capital 
as may be necessary for carrying it on. I empower my 
wife to manage my personal estate generally, in such a 
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manner as shall appear to her to he most advantageous to 
my family, investing the proceeds in her name, and varying 
the investment or investments when and as she shall 
think £t (the real property so purchased to he convertible 
into and treated as pensonalty for all the purposes of my 
will). I give my wife all the income derived from the 
said business, and from the residue of my personal estate ; 
but charged with the maintenance, education and bring- 
ing up in a manner suitable to the station in life of 
my sons for the time being, under the age of twenty- 
one years, and my daughters for the time being under that 
age, not being or having been married. In the event of 
my wife manjing again, I thenceforth annul the powers and 
benefits hereinbefore given to her, and give her an annuity 
of Z., during the remainder of her life, payable 

quarterly into her proper hands, and to her sole and 
separate use. And I direct that the first payment of the 
said annuity shall be made at the expiration of three 
months from the day on which she shall account for and 
deliver up my personal estate in her hands to the other 
trustees of my will to their satisfaction ; but such annuity 
to cease if my said wife should attempt to alienate or in- 
cumber it, or any part of it. And I declare that on the 
death or marriage of my wife, my business of a , 

and my personal estate, shall vest in the other trustees or 
trustee of my will, who shall have the same powers with re- 
spect to the management of the said business, and the invest- 
ment and application of the said estate as I have before 
given to my wife, and shall hold the said personal estate from 
and after the death or marriage of my wife [in trust for all 
my children, who, being sons, shall attain the age of twenty- 
one years ; or who, being daughters, shall attain that age 
or marry, in equal shares. And I authorize my said 
trustees or trustee, at any time after the decease or second 
marriage of my said wife, to apply the whole or any part 
of the income of the presumptive share or shares of any 
child or children of mine, who, being a son or sons, shall 
be under the age of twenty-one years, or, being a daughter 
or daughters, shall be under that age, and unmarried. 
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towards bis, her or their maintenance and education. And 
also to advance any part of such presumptive shares, not 
eaiceeding one-half thereof, towards the advancement in life 
of any such children respectively. I appoint my said wife, 
during widowhood and on her de^ith (or if she shall marry 
again, then on her marriage), my friends [names] , to the 
office of executor and trustee of my will, and guardian of 
my infant children, with full power to compound and com- 
promise debts and claims, and settle my accounts and 
affairs, and to give receipts for moneys paid or accounted 
for to my estate by purchasers or others, who shall be ex- 
onerated by such receipts from all liability in respect of the 
application of the money. And I direct, so far as concerns 
the trusteeship of my said friends, that vacancies oocuning 
therein from death in my lifetime, or otherwise from 
disclaimer, or incapacity, shall^ from time to time, be sup- 
plied by the other trustees or trustee for the time being, or 
if none such, then by the disclaiming or resigning trustees 
or trustee, or if also none such, by the executors or admi- 
nistrators of the last deceased trustee. And I declare that 
as well my said wife, as the other trustees or trustee of this 
my will, shall be chargeable only to the extent of her, his 
or their respective actual receipts, and be exempt from re- 
sponsibility for involuntary losses, and be entitled to retain 
all disbursements and expenses incident to the exactions 
of my will]. In witness, &c. 



IX. 

Another Form directing Btuiness to be carried on by the 
Widow until one of the Sons attains the Age of ^i. If 
none of them wUl take it, it is then to be sold. In Case 
of Widow's second Marriage, the Trustees are to manage. 
A Portion of the Profits given to Widow absolutely 
while she remains unman^ied ; the remainder to be ap- 
plied to the Education and Maintenance of the Children, 

This is the last and only will and testament of me 
A. B., of &c. I hereby appoint C. D. and E. F. to be 
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trustees of this my will. I desire to be buried in a private 
manner, and that the expenses of my funeral shall not 
exceed the sum of ' I, I give and bequeath to my 
dear wife the sum of L sterling, to be paid to her 

immediately upon my decease. I also give and bequeath 
unto my said wife absolutely all her paraphernalia, wearing 
apparel and linen, together with the watch and all rings, 
trinkets, jewels and oniaments of the person usually worn 
by or reported to belong to her. I also give and bequeath 
unto my said wife all my household furniture, plate, china, 
glass, linen, books, wine and other liquors, fuel and other 
housekeeping provisions. And I hereby direct that my 
business of a shall be carried on by my said trustees 

or trustee, upon the same premises whereon the same 
is now conducted, under the sole management of my said 
wife, provided she so long continues my widow, until my 
eldest son, and in case of his refusal some other of my 
sons, shall attain the age of twenty-one years and under- 
take the management tnereof, or neglect or refuse so to 
do. And I authorize my said wife to perform all such 
acts respecting my said business as I myself could have 
done if living, without being responsible for any loss that 
may be therein incurred. And in case my eldest son on 
attaining twenty-one, or all my said children on attaining 
that age, shall refuse to undertake my said business, then 
my said trustees or trustee shall sell the same thereof, to- 
gether with the messuage, shop, warehouses, and other 
buildings thereunto belonging, at such price as my said 
trustees or trustee shall consider reasonable, and after 
deducting the expense of sale shall stand possessed of 
the purchase-money upon the trusts hereinafter declared, 
and I hereby direct that my eldest or some one of my 
sons shall be employed in the management of my said 
business, for the purpose of learning and getting an in- 
sight into the same. And I hereby authorize my said 
trustees or trustee to increase, abridge or wholly to dis- 
continue my said business, in case the same seems likely 
to prove an unprofitable concern, as my said trustees 
or trustee may consider most advantageous. I also direct 
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that all rates and taxes whatsoever, payable in respect 
of the premises whereon my said business shall be carried 
on, or upon the profits of my said trade, shall be charged 
to the account of the said business, and that the nett 
profits thereof shall be applied as follows (that is to 
say) : equal ' (3rd, 4th, 5th) parts shall go to my 
said wife absolutely, for her own use, and the remaining 
(insert the shares) shall be received and applied by her in 
the maintenance and education of my children in such a 
manner as she may think proper, without my said trustees 
or trustee being in anywise responsible for the applica- 
tion thereof. And I hereby further direct, that if my 
eldest son upon attaining twenty-one, or in case of his 
neglecting so to do, any other one of my sons on attaining 
that age, shall give notice in writing to my said trustees or 
trustee of his desire to undertake the management of my 
said business, my said trustees or trustee shall cause the 
same, together with the stock in trade, and the premises 
whereon the same shall be carried on, to be appraised, and 
my said son so desirous of conducting the said business 
shall have the option of purchasing the same, together 
with the stock in trade, and premises whereon the same 
shall be carried on, which shall be transferred and con- 
veyed to him upon his entering into a bond on a penalty 
of double the amount of such valuation, conditional to pay 
such valuation by half-yearly instalments, until 

the whole shall be paid off. Provided always, that in the 
case of the death or second marriage of my said wife before 
any of my said sons shall attain twenty-one, and be desirous 
of carrying on my said business, then I direct that the same 
shall be carried on by my said trustees or trustee until some 
one of mj said sons shall attain twenty-one, and elect to 
carry on my said business, or all of them on attaining that 
age shall, respectively, neglect or refuse so to do ; and that 
my said trustees shall have the same powers in the ma- 
nagement thereof as are hereinbefore conferred upon my 
said wife. And I direct that my said tinistees or trustee 
shall receive the profits during the interval between 
the death or second marriage of my said wife, and the 
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sale of my said business, stock in tmde and premises, and 
that such profits shall form part of my general residuary 
estate. And I bequeath all the residue of my estate, in- 
cluding any sums which may be derived from the sale 
of my said business to my said trustees in trust, &c. 
[Iiere insertfrom the last form the clauses enclosed in brackets, 
directing the division of tmst funds amongst children, ginng 
the trustees power to compound debts and exonerating them 
^rom liability for involuntary losses J] 



X. 

WiU bequeathing several Legacies, and appointing a 

Residuary Legatee. 

I, A. B., of Sec., declare this to be my last will and tes- 
tament. I bequeath to my wife, CD., all the fixtures, 
prints, books, plate, linen, china, wines, liquors^ provisions, 
household goods, furniture, chattels and effects (other than 
money or securities for money), which shall at my death 
be in or about my dwelling-house,, or the out-buildings or 
grounds thereof. I bequeath to my said wife the sum of 
I. ; to be paid to her within one calendar month without 
interest. I also give and bequeath to my said wife the sum 
of /.* I also bequeath the following legacies to 

the several persons hereafter named. I give and bequeath 
to my nephew, E. F., the sum of I. I give and 

bequeath to my cousin, G. H., the sum of I. I 

give and bequeath to my friend, J. K., the sum of I. 

[And so on with other pecuniary legacies,] I also bequeath 
to each of my domestic servants who shall be living with 
me at the time of my death in the capacity of [state the 
description of servants to whom the legacies are to be 

* The object of leaving two legacies to the wife is this. The executor 
will probably be able to ascertain in a very short time whether the 
estate be solvent, and may then have the means of paying the wife a 
small sum for current expenses (the first legacy should 1^ limited to 
this), although he might not be able to pay the secondi which is in- 
tended as the permanent provision for the wift. 
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given] one year's wages, in addition to vrhat may be due to 
them at that time. And I direct that my executors shall 
supply each of my domestic servants, both male and 
female, who shall be living with me at the time of my 
decease, with a suit of mourning becoming their respec- 
tive positions. I bequeath to each of the several per- 
sons hereinafter named, duiing his or her natural life, the 
following annuities : — An annuity of I, to L. M. ; an 
annuity of I. to N. 0. ; and an annuity of ' L to P. Q. ; 
which several annuities shall commence from my death, 
and be paid quarterly without deduction. And I direct my 
executors to purchase and set apart, within twelve calendar 
months after my death, in their names, sufficient funds in 
the Consolidated and Beduced Three per Cent, Stocks, or 
in one of those stocks, and in the meantime to pay the 
said annuities out of the said residue. And as to all the 
rest, residue and remainder of my real and personal 
estate (inclusive of the funds to be set apart pursuant to 
the above direction, when and as the respective annuities 
payable thereout shall drop), I devise and bequeath the same 
unto E. S., his heirs, executors, administrators and assigns, 
absolutely for ever. And I appoint T. U. and V. W. 
executors of this my will. In witness,* &c. 



XI. 

Will giving Freehold House or Land to the eldett SoUf and 
directing the Personalty to be divided amongst the 
younger Children {AduUs), 

I, A. B., of Ac, declare this to be my last will and 
testament. I give and devise all that messuage or dwelling- 

* This will serve very well as a general skeleton for a will where 
legacies of a fixed amount, followed by a residuary bequest, ai« left 
The l^acies may be Taried at pleasure with the aid of ** the oommon 
forms,'* where will be found other provisions for n^cvriog th^ payment 
of the annuities in a different mod^, 
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house, &c. [insert desetiption of the property] unto mj 
eldest son, C. D., and his heirs for ever. And I hereby 
declare that no wife of my said son shall be entitled to 
dower out of the said hereditaments and premises. And 
as to my personal estate and effects, I direct that they 
shall, as soon as conveniently may be after my death, be 
sold by my executors, and after payment out of the pro- 
ceeds thereof of mj debts and funeral expenses, I direct 
my said executors to divide the residue equally amongst my 
younger children. And I appoint E. F. and G. H. execu- 
tors of this my will. In witness, &c. 



XII. 



Will giving Freehold House or Land to the eldest Son, 
and directing the Personalty to be divided amongst the 
younger Children (Infants), 

Copy the previous form down to the words "hereditaments 
and premises," then proceed. And as to my personal 
estate and effects, I bequeath the same (after payment 
thereout of my debts and funeral expenses) to E. F. and 
G. H., their executors and administrators, upon trust to 
sell and convert into money, such part of my personal 
estate as shall not consist of money, and to invest the pro- 
ceeds of such sale in the names of the said trustees, in or 
upon the public stocks, funds or securities of the United 
Kingdom, or any real securities in the United Kingdom, and 
to vary the investment from time to time. And as to the 
said trust fund, and the yearly produce thenceforth to ac- 
crue due from the same, upon trust for all my younger 
children, who, being sons, shall attain the age of twenty-one 
years, or, being daughters, shall attain that age or marry, in 
equal shares. And I authorize my said trustees or trustee 
to applv the whole or part of the income of the pre- 
sumptive share or shares, Ac. [From this j>oint copy the 
latter end of Form YL to the end.] 
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XIII. 

WUl of a Person in Business whereby fie gives his Share in a 
Partnership Concern to one of his Sons, and appoints him 
to act as his special Executor in regard to the Business. 

I, A. B., of &c., declare this to be my last will and tes- 
tament. Whereas, nnder certain articles of agreement 
dated , I am now carrying on the trade or business 

of a , in partnership with , under the 

firm of Messrs. ; and whereas under the said 

articles I am entitled to one share in the said 

business, in the good-will thereof, and in the stock iu 
tmde, and other effects belonging to the said partnership 
firm, and have power to appoint a successor to myself in 
the said business ; now iu pursuance and execution of 
the power given to me under the said articles of co-part- 
nership, and of any other right or power possessed by 
me in this behalf, I nominate and appoint my son to 
be my successor in the said co-partnership business. And 
I hereby give to and vest iu him all rights, powers and 
privileges which I am in anywise enabled to confer .upon 
him as my successor in the said business. And I be- 
queath to my said' son all my interest or share in the 
said partnership business, in the good-will thereof, and in 
any real or personal estate belonging to the said partner- 
ship firm. And I hereby appoint my said son [name] 
to be my special executor in regard to the partnership 
affairs or estate, over which I expressly direct that my 
general executors shall have no control whatever. [ Then 
may follow the general wilL] 



XIV. 

WiU bequeathing pecuniary Legacies ^ and also a Freehold 
House or Plot of Freehold Land, with a Direction that 
if the Personalty shall not be sufficient to pay tJie 
Legacies, they shall be charged upon the Eeal Estate, 

I, A. B., of &o.f declare this to be my last will and tea- 
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tament. I hereby give and bequeath the sum of L 

to my friend C. D. I give to each of my nephews and 
nieces the sum of Z. I give the residue of my per- 
sonal estate, should there be any after the payment of the 
said legacies, together with my debts and funeral ex- 
penses, to my cousin E. F. I also devise to my brother 
G. H. and his heirs my freehold house, situate No. in 
Street, in the town of , in the county 

of I further devise to my brother I. K. and 

his heirs my plot of freehold land, situate at , 

forming part of the estate of the 

Freehold Land Society, and numbered No. on the said 
Society's plan of the said estate ; and in case either of my 
said brothers should die in my lifetime, then I devise the 
said house and the said plot of freehold land to the heirs 
of toy said brothers respectively. And my will is, and I 
hereby direct, that in case my personal estate shall be 
insufficient for the purpose of the payment of my debts, 
funeral and testamentary expenses, and legacies, or such 
other sum and sums of money or charges as I may give by 
this my will, or any codicils annexed thereto, that all and 
singular my freehold house or houses, and lands, shall be 
charged with the payment thereof, in aid of my said per- 
sonal estate. And I hereby authorize my executors, if 
and when he or they shall think fit, by sale or mortgage of 
my sold freehold house or houses, and lands, or a competent 
part thereof, or out of the rents and profits thereof in the 
meantime, or by all or any of the said ways and means, to 
raise all such sum and sums of money as may be necessary 
to make good the deficiency of my personal estate. And I 
hereby declare that the receipt or receipts of my said exe- 
cutors shall be an effectual discharge of so much money as 
therein shall be expressed to have been received, and the 
person or persons paying the same shall not be obliged to 
see to the application thereof, or to inquire into the neces- 
sity or expediency of any such sale or sales, or whether 
my personal estate shall have been gotten in or applied 
for the purposes of my will, or whether the same shall or 
shall not have proved insufficient for all or any of the pur- 

L 
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poses aforesaid. And { hereby expressly authorise f^^^d 
empower my said executors to raise, by eM tbe ways aqq 
means as aforesaid* such aum or sums of ippney as tbey 
or he may think proper, 91I though my persqiial estate and 
efiects shall not actually have been gotten ii^ and applied 
lor the purposes of this i^y will. And I appoipt %, AI, 
and N. Q. executory Qf this my will, fu wi^^^lt &^' 



XV. 



Will of a married Woman, who, under a Power conferred 
upon her by her Marriage Settlement, directs ike qnnual 
Income of her Property to he paid to her Husband 
during his Life, and at his Death the Fund itsdf to be 
distributed equally amongst Jier Children and the Issue of 
deceased Children. 

I., A. B., pf &c., tbe wife of C. D., (fee, hereby declare 
tbi^ tp bp pay l^st Tfill and testament. Whereas by an 
indenture bearing (J^te the day of , made 

hetween of tbe one part^ and of the 

other, being the settlement made in contemplatioi^ of my 
marriage wjtb n^y said husband, the sum of I. (stock in 
ihe Three per Cent. Consolidated Annuities)* was fettled 
in trust for my separate use for life, and after my death in 
trust for my children, and tbe issue of any deceased child 
pr children who might be living at my death, in such parts 
and shares as I might appoint by my last will [with a fur- 
ther power tp direct that the dividends and interest pf the 
said trust fun^ shoiild be paid to nay husband for his life]. 
Noipr, therefore, in exercise of the powers given me by 
the §aid settlement, I do hereby direct and appoint that 
fthe trustees or trustee for the time being, under the said 
indp)>ture of settlement, shall after my decease stand pos- 
sessed thereof in trust to pay the annual income thereof to 
my hu$ha^d during hi^ life. And from and after hi&f decease 

* If this is not so, specify the mode in which the settled property 
is invested st the time of the wiU. 
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I direct that] the said trust fun^, upder the said settlement, 
^liall \k& QXki remain ip trust for all and every my child or 
children as phal) sur^^ive me, aqd attain the B^ge of twenty- 
PWe ye^fs, pr leave is^up, or heing a daughter or daughters 
att^ii^ that age, or pfiarry, and such child o^ children of 
any child or children of mine dying hefore me as shall 
survive me, and attain the age of twenty-one years, or 
leave issue, or heing a girl or girls attain that age, or 
marry, in equal shares, as amongst brothers and sisters. 
But so that the child or the children collectively of any 
deceased child of mine shall take only the share which 
such deceased child vould have taken if living, and as to 
the shaso or shares of any girl or girls for her or their 
separate use, without power of disposing of the income or 
capital thereof otherwise than by will. And I hereby direct 
that during such time as any child or grandchild of mine 
shall be presumptively entitled to any share of the trust 
moneys hereby appointed, the interest and dividends of 
his or her share may be applied at the discretion of the 
trustees of the said settlement for his or her maintenance, 
education qr advancement. In witness, &c. * 



XVT. 

Appointment of Executors with Legacies. 

I appoint the said A. B. and C. D. executors of my will, 
and I give them the sum of I. each in consideration of 
the trouble they will have in the execution of their office. 



XVII. 
Wife to be Executor and Trustee only during Widowhood. 
I appoint my wife [name"] and A. B. and C. D. to he 

* ThiB will apply to the case of all ordinary marriage settlements. 
If the wih has no power to direct the inoome to be paid io her hus- 
band during his lifetime, or does not wish to exercise it, omit the 
clau^ in brackets. 

L 2 
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executors and trustees of mj will ; but if my wife sliould 
marry again, she shall thereupon cease to he an executor 
and trustee of my will, which shall thenceforth take effect, 
and he executed in the same or in like manner as if the 
said A. B. and C. D. had been originally appointed the sole 
trustees and executors. 



XVI 1 1. 

Appointment of Guardians of Children, 

I appoint my wife to be guardian of my children during 
her widowhood. I also appoint A. B. and CD. to be 
executors of my will, and, after the decease or marriage 
of my wife, to be guardians of my children. 



XIX. 

Directions respecting Funeral. 

I direct that my remains be interred with as much 
privacy as possible in my vault in [name of church or 
chapel]. 

Or, 
I direct that my funeral shall be conducted with as much 
privacy as possible. 

Or, 
I direct that the expense of my funeral shall not 
exceed l. 



XX. 

Legacies, 

1, Bequest of wearing Apparel. — I bequeath my wearing 
apparel to my faithful servant , if (he or she) should 

be living in my service at the time of my decease. 

Ji. Of furniture, dc, — I give and bequeath to \name\ all 

the household furniture, books, works of art, and other 

battels and effects, together with wines, liquors, fuel. 
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housekeeping provisions and other consunoahle stores, 
which shall at my decease be in or about mj dwelling- 
house.* 

3. Of Dress and Ornaments toWife. — I give and bequeath 
to my wife absolutely all her paraphernalia, wearing 
apparel and linen, and the watches, rings, trinkets, jewels 
and personal ornaments usually worn by her, or reputed to 
belong to her. 

4. 0/ Furniture, dc, to Wift, during Life or Widowhood, 
I give and bequeath to my wife during her life, and so long 
as she shall remain a widow, the use of all ray household 
furniture, plate, linen, china, glass, works of art, musical 
instruments, and other chattels and effects of the like 
nature, tvhich shall at my decease be in or about my 
dwelling-house.f 

5. 0/ Furniture to he divided anwngst Children, — I be- 
queath to my children who shall be living at the time of 
ray death all wearing apparel, household furniture, linen, 
china, plate and other household goods ; all the books and 
works of art, and all the wine, liquor, fuel, and other con- 
sumable stores of which I shall be possessed at the time 
of my death, equally to be divided between them ; and if 
any dispute should arise with respect to the division, I 

* This bequest would include everything likely to be in the testator's 
bouse at tbe time of the decease. It may be easily limited, by striking 
out the class which it is desired to except, or by adding, ** except so 
and 80,'* naming the article described, as for instance — **the rosewood 
sofa in the drawing-room." The most usual exception to a bequest of 
this kind, and indeed it is one that should generally be inserted is, 
** except money and securities for money, evidences and documents of 
title, and accounts and vouchers." 

't* This bequest must be followed by a clause directing what is to be 
done with the furniture after the wife's death, thus : — " And after her 
decease or re-marriage, I give and bequeath the same to (name) abso- 
lutely if (he or she) should be living at the decease or re-marriage of my 
wife, but if (he or she) should be dead, then to " (several pa/rties may 
here he named in succession), or in case the will has directed the 
testator's property to be sold, and the proceeds divided amongst his 
children, *' and after her decease or re-marriage, I direct my executors 
and trustees to sell the same, and add the proceeds to the trust fund, 
under this my will." 
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atlthoHze itiy gteeutors to distHbutB M said eBbbtd ^M\f 
amotigst my said (children. 

6. Of Stock in the Funds, Stock of the Bank ofEngtd^ bf 
East India Company, nrtd 6f Shdrei.^-t be^ttbatti tb A. B. 
absolutely all sums of money of ^bich I shall dib pod- 
seised in the pttbliic stocks or funds, or btn^f (ioVerti- 
iiient siscurities of Great Britkin, also all mf stock bf the 
Bank of England and East India Company, and all my 
shares or stock of any public compdiiy duly incdtporftted 
under any private or public Act of Parliainetlk. 

7; Of a Bond Beht.—l bequeath td A. B. thS sUm 8f 
I., ndw bwing to me upon th^ bdhd of C. D., 
and all interest thereupon which may hafiiJen td fed dWing 
to me at the time of my decease; 

8. (y a Debt. — I bequeath to A. B. any debt wbibh, at 
the time of iny decease; shrill be bWing nroth him tb ine, 
together trith any inlerisSt then due theredpdn, 

9. Of a Share under dnother Person'tWiU,^Ahd IvlifereaS 
under the will of [name], I ain ehtitlted to i thii-d sharS iii 
hid residuary personal Estate, 1 bequeath the gaid ghftfe 
td [name]. 

10. Of a weekly Allowance to H Perioil* — I dli^fect mV 
trustees ht the time bding to purchkse th^ i\im oi l. 
stock in the Three per Cent. Consolidated Annuities, and 
to pay dut of the diridends thereon the weekly allowance 
of to A. B. until his death; bi Until Be khall bbcbtftfe 
bankrufit or insolvent, dr dd or SiiEFef Sdinethind wherisby 
the same, if belonging absolutely to him, might become 
Tested in or payable td soxlie other petson or person^ j iaiid 
after the dfetermination by any mdaiis of th6 intgflffet df the 
said A. B. in such stock or dividend, I direct tMt thfe said 
fhnd shall [state what is to he done with the fund, as ^'Ibrm 
part of my residuary personal estate," or " beeomiS 
part of the general trust funds undfer this my l^ill," of 
"Shall be hfeld by my trU^tfeed dh trust, td ajppiy the 
dividends aild interest of the said fund td the inaintenance 

* TKis is a very useful form where tlie lesiatbr has a Bpehdthrift so^, 
'nth a deserving wife and young family. As it is drawn, he cannot by 
T means deprive his family of the provisions hereby made for thexn. 
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bt the ^ife and bhildreil df the said A. B., and; aftet his 
death, to divide the dftld fdnd eqaallj amongst soeh of his 
children as, heing sons Of* A Bon, shall attain the age of 
twenty-one years, or, beihg daaghtfers dr a daughter, j^hall 
attain that age or marrjr."] 

11. Bequest of an Annuity [to be purchased for the 
Annuitant). — 1 bequeath to A. B. an annuity of U 
during het life, clfeat of Ifegacjr dtttyj and all other inci- 
dental expense! hrid. dedubtiond [if the . annmtant is a 
VHdMid iso(mMi sd^ hlso ** fbr h^r sdle and separate use "], 
and I dif^bt liiy ^did buist^d td purchase such annuity in 
the name of the 6kid A. B., bith^r from the Goyemment 
or fh)m dile oif lather df thi) following ihsdrance companies 
[naming ihree or foHr of th^ ii^U'estabUehed con^dnies]: 
Pityided always, Stid I hfe^by direct, that ihe iaid A. B. 
shall not be entitled tb i^ceive the tklue of the said 
annuity in lieu thereof. 

12. Bequest to his Mother of any Allowance which the 
Testator may have made during his Lifetime (with a Proviso^ 

for increasing it if she should be deprived of any other 
whidh hhie enjoyed at the time of making the WiU). — I direct 
my tirdstoei^ td i6t tlpart a sufficient portion of the trust 
fuhd under this mj^ will to pay to my ihothet an adnuity 
of h during hbr life, clear of legacy duty, b^ equal 

quartei-ly pajrtnenlS, on the usual quarter days [other days 
fnay be kubstUuttd if wished], the first payment to bo made 
on the firi^b Of ^uch days whieh shall happen after my 
death. And iil ba^e thO ftllbwantse of {. per annum, 

which mf mbthbr ndW rfeeeives from Qi D.^ febduld at 
any iithO be reduoed or cease, then I ditect that my said 
trustees shall, if Ihey have sufficient funds in their hands, 
set apart such ah additional isuUi as ^111 enable them to 
iucrdase tho anhuity hereby left td iny mother to the sum 
6f L 

19. Legacy for Wife's immediate Vse.-^t give and be- 
queath io my deaf xVife, A. B.; the sum of ^;, to bS 
SAid to hfel* by iny executors hereinafter hamed within 
. ays after toy death for hO^ immediate occasions i and I 
dii^ecf; that this legacy j^hall not be SubjOet to abatement. 
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14. Legacies to Friends for mourning Bings. — I beqaeath 
to each of my friends {names) the sum of L each 

for the purchase of mourning rings. 

16. Lega4sies to Clerks, — I bequeath to such of my clerks 
as shall be in my employment at the time of my death, the 
sum of I. apiece, to be paid at the end of 

calendar months after my decease. 

16. Legacies to Servants. — I bequeath to each of my 
domestic servants who shall be in my service at the time 
of my decease, in the capacity of [state the kind of ser- 
vants whom it is desired to benefit]^ having then been ia 
my service for not less than two years, the sum of L 

[or *' the amount of one or two years' wages " as the case 
may be] in addition to any wages owing to such servant. 
And I also direct my executors to provide for all my 
domestic servants such mourning as they shall think 
fitting. 

] 7. Pecuniary Legacy to an Adult, — I bequeath I. 

to A. B. 

[It may be desirable to remark, with reference to the gift 
of all pecuniary legacies, that if the legatee is related 
to the testator, the fact of the relationship should be 
stated, as "to my son A. B.,*' *• my brother C. D.," " my 
uncle E. F.," &c., as the legacy is liable, as we have seen, 
to a less duty in proportion to the nearness of this re- 
lationship, and the statement made in the will is always 
received as evidence thereof at the Stamp Office.] 

18. Pecuniary Legacy to a Minor (a Male), — I bequeath 
to A. B. the sum of I. sterling, to be vested in and 
payable to him upon attaining the age of 21 years ["but 
without any interest in the meantime," or " with interest 
thereupon at the rate of four per cent, per annum]." 

19. Pecuniary Legacy to a Minor (a Female). — 1 bequeath 
to C. D. the sum of I., to be vested in and payable to 
her for her sole and separate use upon attaining the age of 
21 years or maiTying [add a similar clause a^ to interest], 

20. Pecuniary Legacy to a married Woman, — I bequeath 
to A. B., wife of 0. D., the sum of I, And I declare 
that the said sum of U shall be for her sole and 
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separate use and benefit, and that her receipt, notwith- 
standing her present or any future coverture,* shall be a 
valid and effectual discharge of the same. 

SI. Bequest of Legacy, and if Legatee die in Testators 
Lifetime, then to his Issue, — I bequeath I, to A. B., 
if he shall be living at the time of my death, and if he 
shall die in my lifetime leaving issue living at my death, 
then I bequeath the said legacy of I, unto such issue 

of the said A. B. as shall be living at my decease, and 
shall attain the age of 21 years, or marry, in equal shares, 
as between brothers and sisters, but so that the child or 
children of any deceased child shall only take such. share 
as his, her or their parent would have taken if living. 

22. Legacies to Infants, with Power to the Trustees or 
Executors to pay the same to the Father or Mother for the 
Benefit of such Infant Legatees, or so to apply it them- 
selves, — I give to each of the children of A. B. the sum 
of I, And I authorize my trustees or trustee, 

executors or executor, for the time being, in their discre- 
tion, to pay to the father, or, if he is dead, to the mother of 
such of the said children, or if males are under 21 years 
of age, or if females under that age and unmarried, the 
amount of these respective legacies, to be applied by such 
father or mother for their benefit. And if there be no 
father or mother living, then I authorize the said trustees 
or trustee, executors or executor, so to apply the legacies 
for the benefit of the said children if they should deem it 
desirable. 

28. Legacies to Infants, with Power to Trustees or Executors 
to apply the Capital or Interest thereof to tlie Maintenance or 
Advancement of the Legatees, — I bequeath unto each of my 
nephews and nieces,f who shall attain the age of 21 years, 

* Marriage. 

+ Any other relatives may be inserted, or if the legatees are not 
relatives, say **to each of the children of A. B," making corresponding 
alterations thronghoat the clauses. This form applies to the case when 
legacies of a fixed amount are left to minors. Clauses applicable to 
the case of the diyision of a fund amongst them will be found in form 
82. In that case the legatees are the children of the testator, but the 
form may be easily varied, so as to apply to infants who stand to him 
in a dififerent degree of relationship, or are not relations at all. 
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Or as to nieties itiarrying nhiet that ttge, the siinl of ?., 
and I dirbcl nljr trustees and exfecutbrsi for th6 tim^ bSifag, 
to invest the presamptive legacies bf sucH of thb i^d 
le^t^ed as ar^ under age, br if fetnalelS, undel^ a^ and un- 
married, in the puhlic funds of Great BHtkin dnd Ireldhd, 
or upoh real security, with power td vary sbch investlnentd. 
Atid t auihorize the said trustees and execiiiot^ to appljr 
the whole 6t afay part of the presiiitiptive legacies of any 
of iny hephewS or nieces to his or her maintenatic^, educa- 
tion bi* aaVancemeht in lifb, and td acchmtllate the residue, 
if afay, hf Way of compodnd interest, but x'ritH powel? to 
apjply the Accumulations iti manner ^re^did. Ahd in case 
any of iny said nephews or nieces shottld did utidef the age 
df 21 jedrs, and being a nifece or nieces dhmat-Hiad; T direct 
thdt his dr her presumptive legacy, tbglsther With fthy 
acciitfaulatldns of interest thereon, shall be equally divided 
atnbngst subh of my said nephews or nieces k's shall attkin 
the age of 21 ye^rs, or being a niece of nieces marry 
Ufad^i^ that age.* 

34; Leydcy to an Infirmairy.—l glvb te thd Infllrniaiy 
ftl the Surii of I, to b^ paid IB thb Ireilsurer 

for th^ time being therbof, al the bna of tvVelve baleiidar 
indiiths flfdto ray dbcfease, dut bf SilcH part df m^ ^jfefsdnal 
eslatb, iA the law permits td be bequbathed to chkrllable 
pUFjbdses. 

23; LeMciU to Beliglom Sbcf^h'd.—l glVfe fend b^^dbath 
uhtd thb Society fdr the Protnotioil df t3tirislian KhbtVledgb 
the sum of ?., to the Society for the Propagation of 

thb Gd^pel iti I*dl^eign Piattk, the feum bf f., and also 

to Ihb Church Missioiiary Sbcidty, thb slitii df U ttnd 

1 dirbfet that the said three legacies iSd bequeathed hf the 
as Ikst aforbsaid, shall be respectively {iaid td the trbasurei^ 
for the time being of the several societies or institutions, 
and I direct that the said two last-mentioned legacies shall 
be paid out of such part of my personal estate fis may 
legally be devoted to charitable purposed [and shall be paid 

* bf coutse any ether destinatioh tkbu^ht dfeSitablfe may be giveii 
to the legacy of the deceased liephb\^ or iiiece. tor ittstahbe, if th^ 
will cdntaitis a t)equest to a tesidtiary legatee. It tn^ b^ said ** dhall 
become |)art of the tesiduie oi nly pfcwoiial eslat^.** 
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but 6i tliil futid in ftfeferdnc^ fe all ollieif p^cahiary 
legacies bequeathed by tW^ ndy i^lll]. 

26. Le'ga^j) for ik^ beffefii of the Podf bf A PArUh.—l 
bequeath thfe sum of t. to the i-eclof for thfe tlmb b^iii^ 
of the parish of . , id tlje county of , ib be 

distributed at hid diScr^tibn athbiigst such pobt inhabitdhtg 
of that pariiSh, ntft febfeiVih^ ftltiis of parbbhi&l Felief, d^ he 
ehiiil Select. 

Jit. Shidud^y Baqiie^l df PeH'dnat Kht'aU.^knA aS faj all 
[dtUei*]:^ th$ pei-^dhal esidtd and 6d)^btd VvhiatsoevlBr aud 
wherfe'^ofevef (including leasehbld^ M v^hM f of which I 
dhall be tfdSseased, dr over which 1 shall Ha^b atiy {)6wer of 
appbihtm^ilt bi* dispdsition at thd tihlb df ^y dbC6a^b\ % 
beqU^aiji thi sadib ,^hd etery ^art th^rebf Uiitd [hijr sbh] 
A. B., foi* his bWii ibsdlute Use ttnd benbtit, aftel- paytri^iit 
thefebtil bf ifay detts, fuherdl fexpensfes, Ih^ fchargbb df 
pFoVlfag thi^ tnjr Will, arid ahy legabies ^hibh 1 inay b6- 
qui^ath ky it, oi* b^ any codicil thereto. 

28. Residudry Bequest of Ptsrsdndli^ tjd VTilldrert, wilh 
SuhstitxUion of the Issue of deceased Chitdi-efi, — I give and 
bequeath all the residue df iby IJer^olial estate left after 
the ^aymetlt oi thy debts, fdhei'ai and teiitkiiibntai'y , ek- 
pbiisefe, kiid thB legacies giveh by iny will bi* iny cddicil 
thetetb, tihto Such bhild or children of mih^ a^ shall sur- 
^iv^ M, 4hd the 6hild dt children llvihg kt ihy decease, of 
ariy child dt childk^n bf Ainb dying febfbri^ tfad, and, if ifabfd 
thatl bhd, in bqual shatbs add dropcrtiddd. as bbtwb^n 
brbth'drci atidj^isters^ but in that the child or children 
cdllecti^dl]^ of diiy debeasbd child bf mihe shall lake Such 
shatd only ft§ their parent wduld havfe tals^d, if living. 

jitt. Residuary Bequest of Real arid PeHdfidl S^taU to bhe 
Persoh.^^I glv6, devise and bfequbath all day tfeal and 
personal estatb whatsoever add whefesoetdr udtio A. fi., to 
hold th6 sadie udto him, hid heirs, executors ahd aSlSigddj 
according to th^ natures thbi-eof rbspebtively, for his o^d 
absolute use add benefit. 

* If i\o legacies have been preyiously left, leave out tlie word 
"other." 
t Omit these words, if the testator had no leaseholds. 
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50. Residuary Bequest of Realty and Personalty to 
Children, and tlie Issue of deceased Children, — I give the 
residue of my real and personal estate to such child or 
children of mine living at my death, and such issue of any 
child or children then deceased as shall survive me and 
attain the age of twenty-one years, and his, her or their 
heirs, executors, administrators and assigns respectively, in 
equal shares, as between brothers and sisters, but so that 
no issue of any my surviving grandchild shall be included 
in this gift, and so that the child or the children collectively 
of any deceased child or grandchild shall only take the 
share which his or their parent would have taken, if living. 
And I give to my trustees or trustee for the time being, 
full discretionary power to apportion my said residuary 
estate amongst the persons entitled thereto, and for that 
purpose by any deed or deeds to execute all necessary con- 
veyances and appointments for that purpose, and if they or 
he think fit to sell or mortgage the same or any part 
thereof, or to charge any sum or sums, or any parts or part 
thereof for equality of partition. 

5 1 . Bequest of Real and Personal Property to Trustees, 
in Trust for Sale. — I give all my [real and] personal pro- 
perty, not otherwise effectually disposed of, unto and to the 
use of A. B. and CD., (whom I hereby appoint the trustees 
of this my will,) their [heirs] executors, administrators and 
assigns. In trust, that my trustees or trustee will, as soon 
as expedient, convert [both] my [real and] personal estate 
into money, investing the same, after payment of my debts, 
legacies and funeral expenses, in the Government stocks 
of Great Britain and Ireland, or, &q* And I declare 
that my trustees or trustee may sell at any time or times, 
in any manner and upon any terms in their or his absolute 
discretion, any part of my residuary estate [whether real or 
personal], as if they were absolute owners thereof. And 
that no purchaser shall see to the application of any pur- 
chase-money, or make any objection to anything my trustees 
shall do in or concerning any sale, on the ground of their 

* Any other security which the testator deems a safe one may he 
here inserted. 
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or bis character as a trustee. And that my trustees may 
pay debts and settle claims agaiust my estate in the same 
manner, and with as ample a discretion as I might have 
done if living. [And while any of my real estate or 
leaseholds are unsold, may let them from year to year, or 
for any term not exceeding years, and apply the 

rents of leasehold and other hereditaments as income of 
my residuary estate.] And may vary any investments of 
trust money. And may, by written receipts, discharge all 
persons paying money to them on account of my residuary 
estate, or of the purchase of any part thereof. And I 
direct my trustees or trustee for the time being, to stand 
possessed of my said residuary real and personal estate, and 
of the proceeds thereof, after the conversion of the said 
estate or estates into money, upon trust, &c.* 

82. Bequest of Trust Fund to be divided amongst 
Children. — (This and the four subsequent forms must be 
preceded by No. 31.) — Upon trust for all my children, 
or any my child, who, being sons or a son, shall attain 
twenty-one years, or, being daughters or a daughter, shall 
attain that age or marry, and if more than one, in equal 
shares. And as to the share or shares of any girl or girls, 
for her or their separate use, without power of anticipating 
or disposing of the income or capital thereof otherwise 
than by will. 

33. Income of Trust Fund to be paid to Wife during 
Lifet and Fund afterwards divided amongst Children, — (To 
follow No. 31.) — Upon trust to pay the income from time 
to time actually arising therefrom unto my wife during her 
life, for the maintenance of herself and my infant sons 
and unmarried daughters. And after her decease, then 
upon trusty &c, {Add the preceding Form, No. 32.) 

84. Income of Trust Fund to Wife for Life ; Power to 
her to leave or give it to one or more of the Children , 

* By omitting the portions in brackets, the above form becomes one 
of a bequest of personalty only. Forms declaring the trusts on which 
the funds are to be held immediately follow ; it will be observed that 
they are so arranged as to read on from the words ''upon trust," at 
the end of this precedent. 
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as she may deem fit ; and if fihe does not fi^fise t^e 
Power ^ then amongst them in eqml /SAar««.-r-(popy t}^^ Ifist 
Forpi, No. 83, and then proceed :) tTppij tnist.'fQr ^ij PT 
any suc'h one or more of rnj children, and in Quch map|)er 
and form in every respect as my said wife jshall, ep l&i^g 
as sh^ shaji remain unmarried,* by dee4/^ill pr CQdic({ 
iippojnt. And in def^ijlt of any such apj^oii^tingptj an4 go 
far as no such appointment shall exten^j tlie^ mp% trq^.ti. 
(Add N9. 32.) ^ ' * 

^JA: th {rust M Brothers cpif ^istfr^. €^ni |fif ?*?^ m4 
JiHece^, — Upon tri}§t for §ucji of my brothef^ Jipq 9Jst^^ m 
^hall survive me^ and the issue li^ipg ^t my jl^cf age. ^ 
any, of my brothers and listers who ghall tpe^ j;)e 4^a4 
f other than the issue of ^ child or gran4ciiil(i then livfpg), 
m equal sharpg, as between or amongst children of the 
same parent. And so that the i&i^ue of any ^ec^ed 
brother or sister, or of f^ny deceased brother's or §i§^ef'^ 
child or gran^chili, shall collectively take only \\\e 
shaf e wjiicp such deceased brother or sister, qr brother's or 
eister's child pr grandchild, would have taken if living. 
And as to the share or shares of any girl or girl^^ for her 
or their separate use, without pow^r of anticipating or dis- 
posing of thq income or capital thereof, otherwise thap by 
will. ' ' ' ' ' ' ^ ' ■** " '"' *' 

S6, In Trust as to the Income for a living person; ; the 
Caj>itql to be divided amongst fits Children on his Lt^ath.: — 
tJpon trust tp pay the income of the Qftid trust fund tq 
A; B., during his life. And after his dea,tii upon trust 
for such child oir children of A. B., op such child 
or cnildren of a son or daughter of A. fe., ]^bo sRall 
predecease him, as shall, if a son^ iattain the age of 
twenty-pp[Q years, or, if a aaughtef, attain thi^t age or 
marry ; the said fund to be divided equally botween brotjiers 
and sisters, but so that the children oSf a deceased child of 
A. B. shall only take the share to which their parent 
would have been entitled had he or she survived his o( her 

* It is better not to permit the widoVs pov^r oyer the tmst fund to 

continue after she is brought under the influence of a second* hus- 
band. ■ ' • ' . . ■ 
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pftfpnt, the mi A- ?• And as to th© sh^re ^r pb^res. of 
anj girl or girls, for her or their gep^ri^te use, without 
power of disposing pf the inpoma or papital thpr^of otl^^r-r 
wise than hy will. 

37. fn Trust fox Persons namedt or if they 4U h^pre 
the Testator^ then for their Issue, — Upon trust for A. ^. and 
C. D., if they shall survive me, in equal shares, and if 
either or hoth shall die hefore me, then as to the share to 
which the said A. B. or 0. D. would have heen entitled if 
living at my death, upon trust for his issue (other than the 
issue of a child or grandchild then living) in equal shares, 
as between children of the same parent. 



XXI. 



Power to Trustees to apply the Income of ari Ir\f ant's Share 
iti a Tr^^t Fund to his Edtication and Maintenance. 

I empower my said trustees (A) to apply all or any 
part of the yearly income to which, under the dispositions 
hereinbefore contained, each or any of my infant children 
[or **the infant children " of another person, naming him] 
shall be entitled, towards the maintenance and education, 
or otherwise for the benefit of such infant, during his or 
her minority, or at the option of my said trustees, to pay 
the same into the hands of the guardian of such infant, to 
be so applied, but for the application whereof by such 
guardian my said trustees shall not be responsible.'*' 



XXII. 

Power to Trustees to apply Part of the expectant Share of 
an Infant Legatee to his Advancement in the World, 

I empower my said trustees in their discretion to ad- 
ya^jce and ^pply [^ny part not e^eeding one-half of] the 

* If a life interest is given to some other person, as for instance the 
widow before the fund is divided amongst the children ; then at the 
point marked (A) should be inserted the words ** after the death of" 
whoever may be entitled to the life interest. 
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capital to which, under any of the said bequests or disposi 
lions, each or any infant legatee shall be entitled or pre- 
sumptively entitled in or towards his or her advancement 
in the world. (By leaving oat the words in brackets 
power would be given to the trustees to advance the whole 
of the share of an infant legatee.) 



XXIII. 

Power to appoint New Ttustees.*- 

And I hereby declare that if the said trustees hereby 
appointed, or any of them, shall die in my lifetime, or if 
they or any of them, or any trustee or trustees to be ap- 
pointed, as hereafter is provided, shall, after my death, die 
or desire to be discharged, or refuse or become incapable to 
act, then and so often the said trustees or trustee (and 
for this purpose every retiring or refusing trustee shall be 
considered a trustee) may appoint a new trustee or new 
trustees in the place of the trustee or trustees so dying or 
desiring to be discharged, or refusing or becoming inca- 
pable to act. And upon every such appointment the trust 
premises shall be transferred to and vested in the new 
trustee or trustees, either solely or with a continuing 
trustee or trustees, as the case may require. 



XXIV. 

An Indemnity to the Trustees under a Will. 

And I declare that the trustees for the time being of 
this my will shall respectively be chargeable only with 
such moneys as they respectively shall actually receive, and 
shall not be answerable for each other, nor for any banker, 
broker, or other person in whose hands any of the trust 
moneys shall be placed, nor for the insufficiency or deficiency 

* This should always be inserted in wills, when from the fact of 
there being property to divide amongst infants, the trust is likely to 
continue for some time. 
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of any stocks, fands, shares or securities, nor otherwise for 
involuntary losses. 



XXV. 

A direction that certain Legacies sJiaU be paid in fuU in 

priority to the others. 

I direct that the legacies hereinhefore given to [naming 
th& legatees'] shall be paid in priority to any other legacy 
given by my will. 



XXVI. 

Declaration that Legacies shall not he in Satisfaction 

of Debts. 

I direct that no legacy or gift contained in my will shall 
(unless a contrary intention is expressed) be taken to be in 
satisfaction of any debt owing by me. 



XXVII. 



Provision that if a Legatee is dead the Legacy shall go to 
his Executors or Administrators. 

And if any legatee be now dead, or die before me, I give 
the legacy intended for him or her to his or her executors 
or administrators, to be applied as if the same had formed 
part of the personal estate of such legatee at his or her 
decease. 



XXVIII. 



Direction that Legacies left by the Will are to he paid free 

of Legacy Duty. 

I direct all the annuities and legacies given by my will or 
any codicil thereto to be paid free of legacy duty. 

M 
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XXIX. 

Declaration that Money advanced by the Testator during 
his Life to his Children shall be deducted from their 
Portions or Shares of his Estate* 

I declare that all such tnotiejs as I bftvd ot shall have 
advanced to any of mf said ohildreo, of as shall be owing to 
me from any of them at mj decease, shall he considered as 
part of mj residuary estate, and snail he deducted from 
his, her or their respective shares. 



XXX. 



Declaration that Advancement shall not be in Satisfaction 

of Portions. 

I declare that such advancements as I may have made, 
or may hereafter make, to any of my children [or nephews 
and nieces, &c.], shall be in addition to and not in satis- 
faction of any legacy or legacies, portion or portions, or 
other benefit given to him, her or them by my will. 



XXXI. 
Authority to Hwecutors to defer catting in a tkbt, 

1 authorize and empower, but do not require, ray exe-^ 
cutors or executor, for the time being, to defer and 
postpone the calling in of any debt or debts, carrying 
interest, which may be owing to me from [name] at the 
time of my decease for such period as my executors shall 
think fit^ 

* fhis is v«k7 ^f^a imsiHed, if m tAfm(i^ li«s t)9^ siftdo i^kiku 
reUtiTe. 
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XXXII. 

Proviso for rendering null and void all Bequests to Partiei 
who shall seek to set a^ide tJie Will. 

Provided always, and I do hereby direct and declare, 
that if any person or persons entitled to any benefit under 
this my will, shall in any wise dispute the validity thereof, 
or of any icodicil or codicils which I may anne^ thereto, 
or commit, do, |)ermit or suffer any act, deed, matter or 
thing 'Whatsoever, tvhereby or by reason whereof my said 
will or any dispositions contained therein, or in any codicil 
or codicils annexed thereto, may be impeached, set aside, 
controverted, or prejudicially affected, then and in every 
such case all devises and bequests hereinbefore contained 
in favour of such persons respectively, who shall so act as 
aforesaid, shall cease and be void to all intents and pur- 
poses whatsoever, and go over to the person or persons 
who would have been entitled to the same in case the per- 
sons whose tes|]lective estates and interests are so forfeited 
as aforesaid had died in my lifetime. 



XXXIII. 

MemofandriM reviving a Will revolted by Marriage, 

I hereby declare that the above-written will shall operate 
and be constructed as to persons and things as if I had 
made the same on the day of , in 

the year * In witness, &c.* 



■> »i f I ill rill 



xxxir. 

Thi Revocation of a With 

1, A. B.J of .&Ci, hereby revoke an instrument bearing 
date, ici and purporting to be my last will and testament^ 

* This memorandiun, which should be written imder the signatttre 
to the will| must bo nignod and attosted, as if it woro a now wSl. 

M 2 
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in^hich instrument I have deposited with [name], of &c. 
In witness, &c.* 



XXXV. 

Codicil reviving a Will previously revoked. 

Whereas I, A. B., of &c., made my will on the 
day of , and have since revoked the same. 

Now I herehy annul such revocation, and declare that the 
said will is valid and subsisting. In \\itness, &c. 



XXXVI. 

Memorandum to he made on a Will when it is altered 

by a Testator. 

Memorandum that I {the testator) have made with my 
own hand (or directed to be made) in this my will, the 
alterations hereinbefore specified (that is to say) in the 
line of the page, the words [quoting 

them] are erased, and the words [quoting tJiem] are inserted 
in their stead. The words (quoting) in the line of 

the page ; those in the lines of the 

page, &c., are erased. Between the words 
(quoting), and the words (quoting) in the line of the 
page, the words (quoting) are inserted. I declare the 
above writing so altered to be my will. In witness, &c.t 



XXXVII. 

Direction that a Wife shall be permitted to reside in the 
Testator's House for a certain Time after his Death ; and 
that his Executors shall keep the Establishment for that 
Period. 

. I declare that my wife shall be at liberty to reside in 

* This also must be executed as a will. 

t This must be executed in all respects like a will. 



APPENDIX. 181 

my mansion-house (describing it by name or situation) for 
calendar months after my decease ; and that if 
she shall reside there> my executors shall keep up my es- 
tablishment there for that period upon the same scale and 
in the same mode as it had been usually maintained in my 
lifetime, and defray the housekeeping expenses, servants* 
wages, taxes, and all other incidental outgoings out of my 
personal estate. 



XXXVIII. 

Direction for taking an Inventory where Furniture or other 
Goods and Chattels are left to a Person (a Wife for 
instance) for her Life; and then over to the other 
Persons. 

(This clause must immediately follow that in which su^h 
a bequest is made.) And I direct that my executors shall 
cause an inventory to be taken of the chattels comprised 
in the preceding bequest, and two copies to be made 
thereof, and respectively signed by my said wife and my 
executors before the delivery of such chattels to her^ one 
of such copies to be delivered to her and the other to be 
kept by them. ' 



XXXIX. 



Codicil appointing a Trustee and Executor in the Place of 
a deceased Trustee and Executor appointed by the 
Testator's Will. 

This is a codicil to the last will and testament of me, 
A. B., &C., which bears date the day of . Whereas by 
my said will I have appointed CD. to be one of the 
trustees and executors thereof. And whereas the said 
C. D. having lately died, I am desirous that E. F., of &c., 
shall be substituted as a trustee and executor of my said 
will in the place of the said C. D. Now, therefore, I do 
hereby appoint the said £, F. to be one of the trustees 
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and executors of my said will in the place of the said 
G. D. deceased, and I do hereby declare that my said will 
shall be construed and take effect throughout as if the 
name of the said E. F. had been inserted in my said will 
instead of the said name of the said 0. D., and in all 
other respects I do confirm my said will. In witness, &o, 
[An Attestation Clause, signed by two witnesses, 
must be added, as in case of a will.] 



XL. 



Codicil revoking Legacies given by a WUl, and also aiving 

other Legacies. 

This is a codicil to the last will and testament of me, 
A. B.x of &c,, which bears date the day of 

Whereas by my said will I h^ve given legacies of I. 
to C. D., and of Z. to E. F., now I hereby revoke the 

said legacies. And in addition to t]ie legacies given by 
the said will, and not revoked by this codicil, I give a 
legacy of /.to G. ^. and a legacy of I, p 

1. E. And in all other respects I do confirm my said will. 

In witness, &c. 

[The Attestation Clause, signed by two witnesses, 
must be added, as in case of a will.] 



XLI. 

Disclaimer oj the Tr\^t and Eaiecutorship oj a TFt7l, 

To all to whom these presents shall come, A. B., of &c., 
sends greeting. Whereas G. H., late of, &c., deceased, 
duly signed and executed his last will and testament in 
writing, bearing date the day of , and thereby 

gave, devised and bequeathed all his real and personal 
estate unto the said A. B. and C. D., their heivs, exeeu- 
tors, administrators and assigns upon certain trusts therein 
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deelamd, and the eaid testator thereby appointed the said 
A. B. and C. D. executors of his said will. And whereas 
the said testator departed this life on or about the day 
of without having altered or revoked the said will. 

And whereas the said A. B. hath never in any respect 
acted, and hath wholly refused to act, in proving and exe- 
cuting the trusts of the said will. Now these presents 
witness that he the said A. B. hath from the decease of 
the said G. H. fully and absolutely disclaimed and re- 
nounced, and -by these presents doth fully and absplutely 
renounce and disclaim all the real and personal estate 
and effects whatsoever given, devised or bequeathed by 
the said will, and also the offices of trustee and executor 
of the said will> and all trusts, powers and authorities 
whatsoever by the said will expressed, to be made or 
given to them the said A. B. and 0. D., their heirs, 
executors, administrators and assigns, and all rights and 
privileges thereunto relating, or in anywise beloDgiug or 
annexed. In witness, Ac. 

[A document of this kind should be executed by a trustee, 
or executor, whenever he does not intend to act. It must 
be executed as a deed ; that is, the disclaimiDg trustee 
must stick a wafer at the eud of his siguature, and, placing 
his £nger upon this just after he has signed, must say, in 
the presence of witnesses, *' I deliver this as my act and 
deed." There should be two witnesses^ who need only sign 
as '^witnesses."] 



XLII. 
Fomm med in proving a WiU, 

We only give here the forms used in proving a will 
before a district registrar when the probate is not con- 
tested ; for this is the only case in which the assistance of 
a solicitor or proctor can possibly be dispensed with. Nor 
do we give the forms pf the oaths to be subscribed by the 
executors, because these wiU be supplied at the ofiice. 

If the will did not contain a proper attestation clause, 
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the following affidavit must be handed to the district 
registrar. 

Affidavit of attesting witness,* 

In Her Majesty's Court of Probate. The district re- 
gistry of 

In the goods of A. B., deceased. 

I, C. D., of , in the county of , 

make oath {or solemnly affirm) that I am one of the sub- 
scribing witnesses to the last will and testament [or codicil, 
as the case may be,) of the said A. B., late of , 

in the county of , deceased, the said will {or 

codicil) now hereunto annexed, bearing date , 

and that the said testator executed the said will {or codicil) 
on the day of the date thereof, by signing his name at the 
foot or end thereof, (or if the testator signed elsewhere 
the place must be stated, as *' at the end of the attestation 
clause thereof," and it must then be added, " intending 
the same as his final signature to his will,") as the same 
now appears thereon in the presence of me and of , 

the other subscribed witness thereto, both of us being 
present at the same time, and we thereupon attested and 
subscribed the said will {or codicil) in the presence of the 
said testator. 

(Signed) C. D. 

Sworn at , on the day of ,18, 

At the time of applying for probate the following affi- 
davit must be sent to the Commissioners of Inland Re- 
venue in London. 

In Her Majesty's Court of Probate. The district re- 
gistry of 

In the goods of A. B., deceased. 

The day of ,18 

I, C. D., of (1), make oath {or solemnly 

affirm) that I am one of the executors {or the executor) 
named in the last will and testament (2) of the said A. B., 

* This must be sworn before a person authorized to administer oaths 
under the Act. Information as to the persons thus authorized may no 
doubt be obtained at the registxy. 
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late of , deceased ; that the eaid deceased died on or 

about the day of , in the year of our Lord one 

thousand eight hundred and , at (8) , and 

that the said deceased at the time of his death had a fixed 
place of abode within the said district of , at 

, and that the personal estate and effects of 
the said deceased, which he in any way died possessed of or 
entitled to, and for or in respect to which a probate of the 
said will {and codicil, if any) is to be granted, exclusive 
of what the said deceased may have been possessed of or 
entitled to as a trustee for any other person or persons, and 
not beneficially (if any leaseholds, say " including the lease- 
hold estate or estate for years of the said deceased, whether 
absolute or determinable on a life or lives,") and without 
deducting anything on account of the debts due and owing 
from the said deceased, and under the value of 
pounds, to the best of my knowledge, information and 
belief; if the deceased had no leaseholds, add "and I (or 
we) make oath that the said deceased is not possessed of 
or entitled to any leasehold estate or estates for years, 
whether absolute or determinable on a life or lives, to the 
best of my {or our) knowledge, information or belief." 

(Signed) 0. D. 
Sworn at , on the day of , 

before me (person authorized to administer oaths under 
the Act). 

(1) Insert the names, residences, and titles or professions 
of the persons making the affidavit. 

(2) Insert codicils, if any. 

(3) Insert place of death, or set forth the reasons 
whereby the same cannot be furnished. 



XLIII. 

Forma used on the Grant of Letters of ^Administration. 
We omit the oath, for the reason given above. 
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Affi4ovit for the Commissioners of Inland Revenue when 

the WUl is annexe^- 

In Her MnjeBty's Court of Probate. The district re- 
gistry of 

In the goods of A. B., deceased. 

. The day of , 18 , 

I, C. D., of (I) the party applying for ad- 

ministration with the will (d) annexed of the personal 
estate and effects of A. B., \%X% of , deoeased, 

make oath (pr solemnly affirm) and say as follows. That 
the said deceased died on or about the day of 

, one thousand eight hundred and » at (S) 

, and that the personal estate and effeots of 
the said deceased, which he in any way died pog^essed of, 
or entitled to, and for or in respect of whidi letters of 
administration are to be granted, exclusive of what the 
said deceased may have been possessed of or entitled to 
as a trustee fbr any other person or persons, and not 
beneficially {if any leaseholds^ insert clanse as in last form), 
and without deducting anything on account of the debts 
due, and owing from, the said deceased, now under the 
value of pounds to the best of my knowledge, 

information and belief {if no leaseholds, insert clause as in 
lastfomi), 

(Signed) C. D. 

Sworn at , on the day of , before 

me (person authorized to administer oaths under the Aot). 

(1) Insert the names, residences, and titles or pi«>fes- 
sions of the persons making the affidavit. 

(2) Insert codicils if any. 

(3) Insert the place of death, or set forth the reason 
why the same cannot be furnished. 

Affidavit for the Commissioners of Inland Bevenue when 

there is no WUl. 

The same as the last form, omitting the words which 
relate to the Will, 
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Administratiim Bond when there is no WilL 

Enow all men by these presents, that we, A. Bm 
of , 0. D., of , and E. F., of , 

are jointly and severally bound unto G. H.^H^ the Judge 
of Her Majesty's Court of Probate, in the sum of I. 

of good and lawful money of Great Britain, to be paid 
to the judge of the said oourt for the time being, for 
which payment, well and truly to be made, we bind our- 
selves and each of us for the whole, our heirs, executors 
and administrators firmly by these presents. Sealed with 
our seals. Dated the day of , in the year 

of our Lord one thousand eight hundred and 
The condition of this obligation is such tbat if the 
abovenamed A. B., the [state here the relationship of 
A. B. to the testator, or the character in which letters 
of administration were granted to him] of I. J., late of 
, deceased, who died on the day of , 

do, when lawfully called on in that behalf, make or 
cause to be made, a true and peifect inventory of all 
and singular the personal estates and effects of the said 
deceased which have or shall come to 

hands, possession at knowledge, or into the hands and 
possession of any other person for , and the same so 

made do exhibit ov cause to be exhibited into the district 
registry of , attached to Her Majesty's Oourt of 

Probate, whenever required by law so to do, and the same 
personal estate and effects, and all other the personal estate 
and effects of the said deceased, at the time of (his or her) 
death, which at any time after shall come to the hands or 
possession of any other person or persons for , do 

well and truly administer according to law (that is to say), 
do pay the debts which did owe at decease, 

and further do make or cause to be made a true and just 
account of said administration, whenever required 

by law so to do, and all the rest and residue of the said 
personal estate and effects to deliver and pay unto such 
person or persons as shall be entitled thereto, under an 

* At pi-eeent Sir Oreew^U OreswcU, 



188 APPENDIX. 

Act of Parliament, intituled '• An Act for the better settling 
of Intestate Estates," and if it shall hereafter appear that 
any last will and testament is made by the said deceased, 
and the executor or executors therein named do exhibit the 
same unto the said court, making request to have it allowed 
and approved accordingly, if the said [the administrator], 
being thereunto required, do render and deliver the said 
letter? of administration (approbation of such testament 
being first had and made) in the said court, then this ob- 
ligation to be void and of none effect, or else to remain in 
full force and virtue. 

Signed, sealed and delivered in the presence of 

L. K., Commissioner, 

M. N., District Registrar of 

Or, 

0. P., Clerk to the District Registrar of 



Adtninistration Bond when tliere is a Will annexed. 

Know all these men by these presents, that we, A. B., 
of , C. D., of , and E. F., of 

are jointly and severally bound unto G. H.,* the Judge of 
Her Majesty's Court of Probate, in the sum of 
pounds, of good and lawful money of Great Britain, to be 
paid to the said G. H., or to the judge of the said court for 
the time being, for which payment, well and truly to be 
made, we bind ourselves and each of us for the whole, our 
heirs, executors and administrators firmly by these pre- 
sents. Sealed with our seals. Dated the day of 
in the year of our Lord one thousand eight 
hundred and The condition of this obligation 
is such that if the abovenamed A. B., the (insert character 
or relationship of the administrator) of I. J., late of 

deceased, who died on the day of , 

do, when lawfully called on in that behalf, make or cause 
to be made a true and perfect inventory of all and singular 

* Sir Oreswell Oreswell, 
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the personal estate and effects of the said deceased 
"which have or shall come to [his or her] hands, possession or 
knowledge, and the same so made do exhibit or cause to be 
exhibited into the district registry of , attached to 

Her Majesty's Court of Probate, whenever required by law 
so to do, and the same personal estate and effects, 
do well and truly administer (that is to say), 
do'pay the debts of the said deceased, which [he or she] did 
owe at [his or her] decease, and then the legacies contained 
in the said will annexed, to the said letters of administra- 
tion, so to the said I. J. committed as far as personal 
estate and effects will thereto extend ; and the law 
charge and further do make, or cause to be made, 
a true and just account of [his or her] said administration, 
when [he or she] shall be thereunto lawfully required ; and 
all the rest and residue of the said personal estate and 
effects shall deliver and pay unto such person or persons 
as shall be by law entitled thereto, then this obligation to 
be void and of none effect, or else to remain in full force 
and virtue. 

Signed, sealed^ and delivered, in the presence of 

K. L., Commissioner, 

M. N., District Registrar of : 

Or, 

O. P., Clerk to the District Registrar of 



Inventory of the Personal Estate and Effects of a Testator 

or Intestate. 

A true declaration of all and singular the personal 
estate and effects of A. B., late of , deceased, 

who died on the day of , at , 

and had at the time of his death a fixed place of abode at 
, within the district of , which have 

at any time since his death come to the hands, possession 
at knowledge of C. D., the administrator, with the will of 
the said A. B. {or administrator, as the case may he) made 
and exhibited upon and by virtue of the oath 
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(or solemn affirmation) of the fiaid C. D., as follows, to 
wit;— 



& 



$, 



d. 



First, the declaration declares that, 
the said deceased was at the time of his 
death possessed of or entitled to . 

[The details of the deceased's effects 
must be here inserted, and the value 
inserted opposite to each particular.] 

Lastly, this declarant saith that no |)er8onal estate or 
effects of or belonging to the said deceased, have at any 
time since his death come to the hands, possession or 
knowledge of this declarant, save as is hereinbefore set 
forth. 

(Sighed) C. Di 

On the day of « 18 , the said 

C. D. was duly l^wom to {or [Solemnly affirtned) the truth 
of the tibove inventory before me. 

Signature of person authorized to administer 
oaths under the Act* 



XLIV. 
List of District Registries, 

As it may often be convenient to know at which dis- 
trict registry a will should be proved, if probate be not 
taken out in London, we subjoin a list of the forty district 
registries, together with the districts attached to each :-— 

Place* Distrid, 

Bangor ...... Counties of Carnarvon and Angelsea, 

BirmingKam County of Warwick (including the City of Co-^ettiry), 

Blandford ;.. Ctiunty of Dorset (including tiie iioitii of J'odte). 

Bodiftin .i...» Ooimty of Ooinwall 

Btistol Bristol and Bath presfst Coimty Ooort IMiiiarioii, 
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Plctce, Diitnd, 

Bury St. Ed- Western DiviBion of the County of SniToIk. 
munds ... 

Canterbury . Bastem Division of the County of Kent (including the 

CTity of Canterbury and such of the Cinque Ports 
and iheir dependeneies as are locally situate In the 
County of Kent). 

Carlisle ...... Counties of CuUiberland and Westmoreland. 

Carmarthen . Counties of Cardigan, Carmarthen (including the Town 

of Carmarthen), aud Pembroke (including the Town 
of Hayerfordwest). 

Chester County of Chester (including the City of Chester), 

Chichester ... Western Diyision of the County of Sussex. 

Derby County of Derby. 

Durham County of Durham. 

Bxeter Counly of DeTon (indluding thd Cil^ of Exeter). 

Gloucester... County of Gloucester (including the City of Glou- 
cester), except the present Bristol Coxmty Court 
District. 

Hereford ... Counties of Badnor, Brecknock, and Hereford. 

Ipswich Eastern Division of the County of Suffolk, and North 

Division of the County of Essex. 

Lancaster ... County of Lancaster, except the Hundred of Salford 

and West Derby, and the City of Manchester. 

Leicester ... Counties of Leicester and Bntland. 

Lewes Eastern Division of the County of Sussex (including 

such of the Cinque Ports and their dependencies as 
are situate in the County of Sussex). 

Lichfield County of Stafford (including the City of Lichfield). 

Lincoln County of Lincoln (including the City of Lincoln). 

Liverpool ... Hundred of West Derby in Lancashire. 

Llandaff Counties of Glamorgan and Monmouth. 

Manchester . City of Manchester and Hundred of Salford. 

Newcaatle-on- County of Northumberland (including the Towns and 
Tjne Counties of Newcastle-on-Tyne and Berwick-upon- 
Tweed). 

Northampton County of Bedford and Southern Division of North- 
amptonshire (including the Town of North- 
ampton). 

Norwich County of Norfolk (including the City of Norwich). 

Nottingham . County of Nottingham (including the Town of Not- 
tingham). 

Oxford Counties of Oxford (including the University of Ox* 

ford), Berks, and Bucks. 

Peterborough Northern Division of Northampton and Counties of 

Huntingdon and Cambridge (including the Univer 
idt^ of Cambridge)* 
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Place, 

Salisbuiy ... 
Shrewsbury . 
St. Asaph ... 

Taunton 

Wakefield.... 
Wells 



Winchester . 
Worcester ... 
York 



District, 

Counly of Wilts. 

Counties of Salop and Montgomery. 

Counties o^ Flint, Denbigh, and Merioneth. 

Western Diyision of the County of Somerset. 

West Riding of the County of York. 

Eastern Division of the County of Somerset, except 
the present Bath County Court District, and the 
part in Somersetshire of the present Bristol County 
Court District. 

County of Hants (including the Town of South- 
ampton). 

County of Worcester (including the City of Wor- 
cester). 

North and East Biding of the County of York (in- 
cluding the City of York and Ainsty, and the Town 
and County of Kingston-on-HuU). 

i 
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